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RESCISSION OF DIVISIBLE CONTRACTS. 


I PROPOSE to examine the recent English decisions upon the 
right of rescission in divisible contracts, to ascertain what it is 
that has been decided, and, if possible, the theory or reason for 
these decisions. If they are correct, if, in fact, they are not 
contradictory, it is for some reason that is either too plain to 
be deemed worthy of being stated, or so profound as to reconcile 
and make harmonious apparent contradictions. That the doc- 
trine is new in one sense no one can deny, for it starts with the 
avowal of intention to overrule a decision of a co-ordinate court.) 

But it is new in a very different sense. In proof of this, it is 
sufficient to point to such an authority as Mr. Benjamin, who in 
his treatise * states the rule according to the earlier decision, and 
does no more than point, apparently as an afterthought, to the 
doubts thrown upon that decision ; whereas, if the avowed ground 
for the overruling is the true rule of law on the subject, contracts 
of this sort have been excepted from that remedy by a decision in 
the 22d Charles II. And when it is seen that the question of 
rescission in the ordinary sense of the word is not alluded to in 
that decision, and could not have arisen; when it is remembered 
that that decision has been the subject of elaborate commen- 
taries by more than one generation of lawyers, and no allusion 
is found to this corollary of the problem,—it is not without 
some warrant at least that I assert the present English doctrine 
to be a new one. To this may be added the total absence of 
all reference to a suggestion of such a rule in all the innumer- 
able instances in which that right has been asserted or acted on. 


1 Simpson v. Crippen, L. R. 8 Q. B. 14. 8 Pordage v, Cole, 1 Williams’s Saun- 
2 Benj. on Sales (2d ed.), §§ 690, 693. ders, 319, 
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In the case referred to,! the one question was, Could an action 
be maintained by a seller for the price without averring that a 
conveyance had been made? The defence was not what is gen- 
erally called rescission. As I understand that word, it is applied 
to the electing to terminate a contract, which is in force until the 
election to rescind is made. Doubtless the setting up non-per- 
formance as a bar to an action for the price does work a rescis- 
sion, and rests on the same principle as the right to rescind; 
but surely there ought to be some word to indicate the differ- 
ence between the right to exact performance before a liability 
to pay shall arise, and the right to terminate a contract because 
something has not been done. It is in this sense I use the word 
* rescission ” in this paper. 

In 1872, the Court of Queen’s Bench decided that a seller 
of 6,000 to 8,000 tons of coal, who had agreed to deliver 
about 1,000 tons per month, payable on delivery, the pur- 
chaser agreeing to send wagons to carry the coal, could not 
rescind for the unexecuted portion because of the failure of 
the purchaser to send the wagons during the first month? 
The remedy by an action for damages for each particular fail- 
ure of the purchaser was said to be sufficient, and the reason 
assigned by Mr. Justice Blackburn was, that the doctrine of 
Pordage v. Cole ought to be applied. What that doctrine was, 
and how it should be applied as excluding the remedy by re- 
scission, is not in any way explained ; all that was said is included 
in these words: “I prefer abiding by Pordage v. Cole.” That 
it was intended to eliminate the remedy of rescission from con- 
tracts of this character, ¢.e. where the times of delivery are 
several, and also the times for payment, — because of their form or 
effect ab initio, and not because of any partial performance, —is 
very emphatically shown by the declared intention to overrule or 
disregard the decision in Hoar v. Rennie,’ made in 1859. That 
was a contract to sell alot of iron to be shipped in equal monthly 
quantities. The seller failing to comply in the first month, the 
court said the purchaser had a right to rescind in toto. There- 
fore it seems quite clear that the ratio decidendi in Simpson v. 
Crippen was that the remedy by rescission for a breach does not 
exist in respect of such contracts. 


1 Pordage v. Cole, 1 Williams’s Saun- 2 Simpson v. Crippen, L. R. 8 Q. B. 14. 
ders, 319. 8 5H. & Nor. 19. 
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The next step was in Freeth v. Burr, in 1874, where the 
doctrine of rescission was admitted to apply, but was said to be 
confined to cases where the refusal to perform was coupled with 
such proof that the refusal must be intended to extend to all the 
future acts to be done under the contract. That is saying that 
a refusal to accept or ship four out of the six of the monthly 
quantities leaves the contract in force even against the will of 
the party injured. Then followed Brandt v. Lawrence,? in 1876, 
where, under a contract to ship forty-five hundred quarters of 
oats in February, it was decided the sellers could compel the 
acceptance of any portion of the oats after it was ascertained 
that the sellers had not and could not ship the rest, and they 
could do this because in the contract the oats were to be shipped 
by steamer or steamers; and this optional right to sever in the 
shipment is said by the court to make the shipment that was 
made a separate and distinct contract. The judge says, the first 
contract was complied with. There are, therefore, very clearly 
two, if not three, entirely distinct reasons for excluding from 
such contracts this most natural, most universal, and most ancient 
remedy for the disappointed party by rescission. 

(1.) The doctrine of Pordage v. Cole. 

(2.) That this doctrine, which confines the remedy to a cross- 
action, does not exclude rescission if the non-performance which 
justifies that remedy indicates an intention never to perform any 
part of the contract. 

(3.) That the right to sever in the shipments is equivalent to 
making two contracts, — one for so much as may come by one ves- 
sel, and one for so much as may come by another, or rather as 
many contracts as there may happen to be shipments. 

When we remember that under the English system, damages on 
one contract cannot be deducted from the liability on another, this 
last theory is inconsistent with what is admitted throughout all 
the cases and by all the judges, that the damages on each of these 
several non-performances can be deducted from the liability on 
those performed. 

The ground taken by Mr. Justice Mellish in Brandt v. Law- 
rence * is also stated by Mr. Parsons in the second volume of his 
book on Contracts (pp. 29-31) ; but he cites one authority only, 
and that is Johnson v. Johnsons where the question was, Could 


1L.R.9C. P. 218. 21Q. B. Div. 344. 8 3 Bos. & Pul. 162. 
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the purchaser of two distinct parcels of land separately bargained 
for, though included in one final contract, rescind as to one and 
retain the other, each lot having been bought at distinct prices ? 
The very next page, however, shows that Mr. Parsons does not 
mean to extend this doctrine to commercial contracts or contracts 
for merchandise. 

It is misleading to argue in one class of contracts from rules 
adopted in another. The rules as to time of performance and 
quantity of subject are so utterly different in contracts for land 
and contracts for goods as to amount to a contradiction; and 
this is recognized, and the reasons are very satisfactory. We 
need go no further than to look at the varying rules authorizing 
rescission. Was it ever heard that a vendor of land can rescind 
for non-payment at the day after a partial payment. Is it not 
the rule that partial performance turns the vendor into a mort- 
gagee, holding the title as security? 

But in commercial contracts one day is as fatal as ten years ; 
witness even the equity rule in such cases.' And Johnson vy. 
Johnson was an instance in which rescission was allowed. The 
difficulty to be got over was the rule that it must be én toto, and 
therefore the parcel received must be reconveyed; and this was 
said to be unnecessary, because the contract was in fact two 
contracts. It was admitted that if there had been any connec- 
tion in the parcels, if the purchases had been in any measure 
dependent, or the price of either affected by the sale of the 
other, it could not have been allowed. 

The almost uniform rule in the United States is, however, that 
this right can be exercised where the price of the quantity re- 
tained is liquidated by the contract. 

The rule of Johnson v. Johnson probably applies to all cases of 
purchases of distinct tracts of land. In Stoddard y. Smith,’ the 
time for performance was not severed; and it would be con- 
trary to every authority to say that the same rule would be ap- 
plied if the things sold had been chattels. In such a case, the 
consideration is not merely the price affixed to each chattel, it is 
the fact of the agreeing to sell and purchase all and each. 

In Simpson v. Crippen, Lush, J., said of Hoar v. Rennie, “ The 


1 Sparks v. Liverpool Water Works, 18 60 Penn. 181; Pearson v. London & Croy- 
Ves. 428; Germantown P. R. Co. v. Fitler, don R. W. Co., 14 Sim. 541. 


2 6 Binney, 355. 
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court must have interpreted the contract in that case, as if time 
were of its essence;” and he cannot understand this. If time 
for doing any act is not in commercial contracts of the essence, 
that is, a material point, where is it material? And how do men 
indicate an intention to make it so? Lord Cairns says, in Bowes 
y. Shand, that it is sufficient if the parties have named the time; 
and he even volunteers to explain how it is possible that the con- 
tracting parties, being merchants, may have a reason for stipu- 
lating, without pointing out why they stipulate ; and Baron Martin 
says, in L, R. 2 Exch. 197, it is immaterial whether the times of 
delivery stipulated for are important or unimportant; no court 
can dispense with the stipulation. 

But is it necessary to repeat citations to prove that by the 
English law a time named for delivery or sending goods is as 
essential an element as price or quantity? If, then, time for one 
delivery is essential, why is it unimportant if two consecutive 
days are named for delivery of two distinct parcels? If the de- 
cision is to turn on whether in the particular case time is im- 
portant, does not that permit a contract to be varied at the caprice 
of one party, for reasons not referred to in the contract ? 

Evidently, I think that what was meant by the brief reference 
to Pordage v. Cole by Mr. Justice Blackburn, in Simpson v. 
Crippen, must be intended a basis or rule for construing con- 
tracts of which the particular circumstances of that case were 
an illustration. He cannot have meant to restore that particular 
illustration as a correct rule. No one at the present day will 
assert that the right to demand payment on delivery, on a sale 
for cash on delivery, will depend on whether the promise to pay 
was expressed or whether it was only implied, or, to speak with 
exactness, whether the covenant to pay for a thing is an ex- 
press one or only implied, whether it arises on an indenture, 
or a deed-poll, or a deed unsealed by the purchaser. It by no 
means follows that a decision may not announce a most excellent 
rule, though the court is entirely wrong in supposing that the 
rule applies in that case. 

The principle on which Pordage v. Cole was based is this: If 
the intention of the parties was that the right to payment was not 
to be contingent or dependent on a performance by the seller, it 
necessarily results that a failure to perform at the time payment 
becomes due is no ground of rescission, as it is no defence to the 
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action for the breach. Itseemsat first sight rather hard that one 
may be obliged to go on and work, though instead of receiving 
wages he gets only a right to sue his employer, with entire un- 
certainty as to his prospective solvency. But it must be plain 
that if the party certainly intended to rely on the promise, and 
not upon performance of the promise, it is part of the bargain 
that he must work, pay or no pay. We see this as a practical 
thing every day where the contract stipulates for payment in 
notes on time. Yet it is not an unimportant consideration, that, 
even in such cases, when the time for giving the note comes round, 
the law varies this contract by striking out so much of the agree- 
ment as stipulates for that mode of payment, ¢f only the circum- 
stances of the payer are so changed that he is then unable to pay 
money. I can suggest no stronger proof that modern law, so 
eminently practical, recognizes that the substance and not the 
form of the contract is the important thing, and that perform- 
ance and not promise is the real ground on which performance 
by one is to be exacted from the other. So far as 1 know, this is 
what has always been meant when the phrase, “ the doctrine of 
Pordage vy. Cole,” has been used; that is, what did the parties 
intend as to payment and delivery being dependent or performed 
at the same time ? 

There is another rule so closely connected with this as to be 
possibly sometimes confounded with it; that is, the effect of par- 
tial performance as eliminating the right to insist on what would 
otherwise be a condition precedent. This is generally known as 
the doctrine of Boone v. Ayre. 

In passing, I may remark that this doctrine is not to be found 
in the reports of that case stated in language that common 
people easily comprehend. To say that a breach does or does 
not go to the whole consideration seems to me eminently calcu- 
lated to mislead, and it was-thus stated by De Grey, C. J.,! and 
by Lord Mansfield.2 The rule stated by Ashhurst, J., as quoted 
by Lord Kenyon in 6 T. R. 573, lays down a rule and theory that 
every one can comprehend ; and it-is this that has always been 
acted on. If you have got, and keep, a part of the thing sold, 
you cannot prevent a recovery of so much of the price as the 
thing is worth that you have got, because of a failure to deliver 
all that it was agreed should be delivered. 


12 W. BI. 1812. 21H. BI. 293, n. 
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But this has nothing to do with the rule of Pordage v. Cole, 
further than that both are illustrations of the rules for construing 
contracts and their remedies. It decides no more than that by 
conduct a party may waive rights or remedies. And he does so 
by voluntarily permitting parties to put themselves into a position 
in which the original remedy by rescission cannot be applied 
without great injustice. It is impossible to put this better than 
was done by Mr. Justice Williams in Behn v. Burness ;} speak- 
ing of a statement intended to be a substantive part of the con- 
tract, he says : — 

“It is to be regarded as a warranty, that is to say, a condition, 
on the failure or non-performance of which the other party may, 
if he be so minded, repudiate the contract in toto, and so be re- 
lieved from performing his part, provided it has not been par- 
tially executed in his favor. If, indeed, he has received the whole 
or any substantial part of the consideration for the promise on his 
part, the warranty loses the character of a condition, or, to speak 
perhaps more properly, ceases to be available as a condition, and 
becomes a warranty in the narrower sense of the word, viz. a 
stipulation by way of agreement for the breach of which compen- 
sation must be sought in damages;” and he cites Graves v. 
Legg? as ** adopting the observations of Serjeant Williams in the 
case of Boone v. Ayre, in 1 Saund. 3820 d, 6th ed.,” which is the 
note on Pordage v. Cole. 

There is really nothing in common in the principles of Pordage 
v. Cole and Boone vy. Ayre, further than the fact that both are 
illustrations of how the remedy by rescission may not exist. In 
one it is because it is inconsistent with the contract at the time it 
was made. In the other it is, of necessity, abandoned or waived. 
The relative importance of the condition precedent to any lia- 
bility arising is immaterial. And the severability of the cove- 
nants is also immaterial.f And we have only to look at the 
universal rule that performance must be exact in quantity and 
time as much as in respect of subject-matter to see that this is so. 
No one has yet been heard to say that he may compel an accept- 
ance of a less quantity than he contracted to deliver, or out of 
time, because he can show beyond doubt that the variation was 
perfectly immaterial to the purchaser. In fact, it is evident that 


13 B. & Sm. 755. 8 Graves v. Leqg, 9 Exch. 709-716. 
29 Exch. 709. ¢ Bankart v, Bowers, L. R. 1 C. P. 484. 
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in every case of contracts for goods intended to be resold the 
failure to deliver if the price has fallen is of just so much advan- 
tage to the purchaser. It is, therefore, not relevant to the right 
of rescission to inquire whether the failures were important or 
unimportant to the particular purchaser; that basis of adminis- 
tering justice has not yet been adopted by any people governed 
by the common law. 

When DeGrey, C. J., and Lord Mansfield used the phrase, the 
breach does not go to the whole consideration, they were speaking of 
a case of partial performance where a benefit had been received 
and was retained by the party setting up the breach as a bar to 
liability. And in the note to Pordage v. Cole it is said, “ It seems 
that it must appear on the record that the consideration was in 
part executed where non-performance by the plaintiff fails to be a 
defence.” If this phrase can be used, and the rule involved in it 
applied, where there has been no partial performance, it is evident 
that all cases are within the rule excluding rescission, and the 
defence of non-performance by the plaintiff, where there has been 
a tender of any part of the consideration, when the price of the 
part is liquidated, though in every other element — time, place, 
and quantity —there has been neither tender nor performance. 
It is improbable that anything so obvious could have escaped 
such men as have been acting on the rule of Simpson v. Crippen. 
We must, therefore, seek some other solution of the meaning of 
the reference to Pordage v. Cole, than that the breach did not go 
to the whole of the consideration. 

As the right to rescind for non-performance by delivering or 
paying is confessedly a part of the law of the remedy in matters 
of contract, and this has never been questioned, we can, I think, 
see with some certainty what Mr. Justice Blackburn meant by 
his allusion in Simpson v. Crippen to the doctrine of Pordage 
v. Cole, as applicable in Hoar vy. Rennie, rather than the right to 
rescind. 

No one will dispute that the seller there could not have com- 
pelled the acceptance of less than the parcel he agreed to deliver, 
if there was a contract for that parcel only. The denial of the 
remedy by rescission must therefore be because of the stipulation 
dividing the quantities into monthly deliveries, each to be paid 
for separately. There was no other fact that differed that con- 
tract from the common case of a sale deliverable and payable 
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at a fixed day. It is very clear that as respects each separate 
delivery the right of rescission was an appropriate remedy. 
The result, therefore, seems to be, that if the seller is at lib- 
erty to compel an acceptance and a payment for one parcel, 
after a failure to deliver another parcel, it is because the in- 
ference must be made that it was not intended to retain this 
ordinary remedy for the breach of the contract,—a remedy 
which is used a thousand times where that by suit is once used. 
Why is this to be implied ? From what is this implication made ? 
Nothing in the contract is inconsistent with the retention of 
the remedy ; no such consequences follow as brought about the 
rule known as Boone v. Ayre. On the other hand, no one can 
dispute that theoretically the original doctrine of Pordage v. Cole 
is perfect; but it is only so, if by “ theoretically” we mean a 
transcendental truth, like one of the definitions of geometry 
which we can perfectly conceive, but which can never exist in 
actual affairs. 

If the maxim of the civil law precisely analogous is true as 
a practical thing, this theory is true. Qui actionem habet ad rem 
recuperandam ipsam rem habere videtur. Not very satisfactory, 
certainly, to one who has bargained to be supplied with a dinner 
at a place where no provisions can be got at any price. But if 
this be a universal truth, why is it that a contract to accept a 
note in payment is varied by the law itself on the proclaimed 
incapacity of the proposed drawer to pay, if this is ascertained 
before acceptance of the note ? 

This condition, the continuance of the drawer in good credit 
till the time of delivery, is inserted in such a contract by opera- 
tion of law, and why, if not because an actual valuable perform- 
ance is recognized as the real consideration ? 

Let us look, then, at the parties making these contracts, and 
inquire what are the probabilities of their intention. They are 
always practical men, generally commercial. But first let me 
state the forms of contracting that are assumed or asserted to show 
an intention to retain or exclude this remedy. A sale of 5,000 
tons, to be delivered before January 1, next, may be rescinded if 
not completed on that day, though 4,500 tons have been landed. 
But if the seller stipulates that he may deliver by two vessels, 
it cannot be rescinded though only 2,500 tons have been landed, 
or were ever intended to be sent. If the purchaser is bound to 
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pay as each parcel is delivered, the seller may not rescind for 
failure to pay, unless the purchaser announces that he does not 
mean to pay for any future delivery. But the seller may rescind 
if the payment is to be made on completion of delivery, and pay- 
ment is not made. 

The seller, then, by virtue of this rule is assumed to have said to 
the purchaser, ** Now, you will remember, I am quite uncertain 
whether I shall be able to deliver any one of the stipulated quan- 
tities ; I shall certainly deliver one, but whether the first or 
last, I shall not be able to tell myself until the time comes. Of 
course you can sue me if I fail, but you must be ready to accept 
and pay for any one of the several parcels that I shall deliver, and 
I certainly do not mean to deliver all.” 

Not many persons, I think, will say that any sane merchant will 
agree that this is what he meant by the contract. 

Or put the converse. The purchaser tells the seller, “Of course 
I shall not pay for all the deliveries as you make them. I shall 
certainly pay for one. I say this, because Coleridge, C. J., tells 
me that if Ido not say it you may retract ; but you will have 
a right to sue me, and that, you know, is the same thing in point 
of law as if I had paid you.” Would any seller assent to these 
terms ? 

Yet this is what he is said to have assented to by making a 
contract in the form he did. If, however, we look to the position 
of persons making such contracts, I think most people will think 
that the contract to deliver and accept at each of the several 
times appointed was a part of the motive, reason, or consideration, 
as it is part of the contract to deliver and accept at every other 
of the times appointed. 

What is the probable reason for dividing the subject bought 
into parcels? Is not one motive to enable the seller to provide 
himself means to make the later deliveries out of the proceeds of 
the first, and, e converso, does not the purchaser expect to pay 
out of sales of the earlier deliveries? And if the seller be a 
producer, is not one motive to create a continual stream of cus- 
tom, or means of reimbursement to meet his outlay? Is it 
not the same if the purchaser is a consumer? Apply the doe- 
trine to the case of hiring, and the servant is starved, or must 
rescind contrary to law, and the master must employ double 
force, or be left without assistance, however necessary. How 
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would clerks or book-keepers or gardeners be received propos- 
ing this view of their contract, to serve for a year at monthly 
or daily wages? If the rule is applied to contracts to serve 
bread or meat to a family for a year, every one must see that 
the unfortunate purchaser must make a new contract or starve: 
it is impossible to continue to live if our dinners are to be 
supplied at distant and uncertain intervals. It seems to me that 
this rule is one of those creations of the intellect, perfect in ap-’ 
pearance, or, as we call it, theory, while utterly unfit for practicat 
affairs; and it should never be forgotten that law is a rule of 
conduct for practical application, and this branch of it ought to 
be such as common men honestly trying to do what is fair and 
reasonable, can ascertain if they will but reflect; and it does 
seem to me that no one but a highly trained dialectician would 
ever have suggested such a rule as that laid down in Simpson v. 
Crippen, and its consequents. 

In a recent decision! Mr. Justice Fields, in the Queen’s Bench, 
twits the commercial community with splitting hairs and spinning 
cobwebs when they set up such a defence. To my mind any 
ordinary man who had bargained for a supply of coals to be de- 
livered at stated times and quantities, finding that the coals did 
not come, and were not coming for some weeks, would feel at 
liberty to buy elsewhere, and not even suspect that he could be 
made to accept and pay for the parcels that the seller may see 
fit to send at a future time. So far from this course being liable 
to such criticism, it seems to me to be a refinement to require 
notice of an intention to rescind. I think ordinary men, finding 
that the goods did not come, or had not been shipped, would 
naturally infer that they had a right to buy from another, or to 
make a contract to take the place of that which had apparently 
been abandoned. Certainly they would do this if it were a con- 
tract of hiring. 

What reason is there for saying that an action for not deliver- 
ing one of the parcels is an ample remedy, while an action for not 
delivering a part of one parcel is not, even though the part was 
ninety tons of iron ore out of one hundred? And if a stipulated 
permission to deliver by vessel or vessels converts the contract 
into as many distinct contracts as there may be vessels, why 
does not the permitting deliveries by several vessels without a 


1 London Times, Dec. 18, 1880. 


r 
0 
n 
l- 
r 
df 
at 
d 
se 
ll 
lls 
ve 
nt 
on 
nk 
ral 
on, 
1er 
tht 
ide 
ay 
2 8 
us 
it 
ust 
ble 
‘ow 


634 RESCISSION OF DIVISIBLE CONTRACTS. 


prior agreement? Would it enter into the mind of any dealer 
that, if asked for leave to send the coal by the cart-load, he 
thereby consented to waive his rights to exact delivery of the 
whole before he could be called on to pay? Certainly this was 
not the law of England in 1829, as understood by Baron Parke! - 
In Reuter v. Lula, it was decided that a purchaser of twenty- 
five tons of pepper to be shipped in October and November, could 
not be compelled to accept twenty tons if shipped in proper time. 
The remaining five tons were shipped, but out of time. 

The case is remarkable for the different grounds on which it 
was rested, Thesiger, L. J., apparently declining to accept the 
rule of Brandt v. Lawrence, that the right to ship by different 
vessels divided the contract, so as to eliminate the right to de- 
mand complete performance. He distinguished Simpson v. Crip- 
pen, because the form of that contract made each delivery like a 
delivery under a separate contract (p. 246), which is, of course, 
true; but the question remains, Why should that eliminate all 
effect arising from the contract being one and not several? yet 
he puts the converse very happily (p. 247): he says, Does the 
purchaser have the right of selecting what portion he will re- 
ceive, as well as the seller has to select what portion he will 
deliver? Cotton, L. J. (p. 250), seems to rest Brandt v. Lawrence 
on the ground that when the tender was made it was a proper 
step towards performance as things then stood, or were supposed 
to stand. And the fact that at the time of tendering it was not 
known whether the residue would be completed or not, seems 
not to have been dwelt upon. It seems very clear that if the 
non-performance was not known to exist, the seller had, as a 
matter of fact, done everything to entitle him to the price. But 
it is contrary to Oxendale vy. Wetherell to say that if this were so 
he could recover, if at the time of the suit it was ascertained 
there had been a failure on his part at the time of the tender. 
The very point there was that the purchaser could in that 
event return the accepted portion. If so, he could for the same 
reason defend his failure to pay for that portion tendered, if it 
was not accepted. Brett, L. J., seems to think that in all mer- 
cantile contracts the true rule is to compel acceptance of any 
substantial portion, and restrict the redress for failure to the 
action for damages. 


1 See 9 B. & Cress. 387, 388. 21L. R.4C. P. Div. 239. 
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I have said all that occurs to me on this point, and the best 
test of its practicability is to ask men in business if they can live 
under such arule. If after it is found there has been a failure 
to comply with an important stipulation, these long contracts, 

‘ divided in quantity and time, are to remain in force regardless of 
any defaults, I ask, What is the man to do? To tell him that 
the right to recover damages is the same thing as coal or ore for 
his furnace, and it is so to this extent that he must never make 
a second contract for a supply during the term of the contract, 
although that has been broken, without being liable to have a 
double supply put on him at any moment, and be liable to pay 
two prices, seems to me likely to work far more injustice, or 
rather hardship, than to let the old rule of rescission be applied. 

The rule adopted by Brett, L. J., seems to be the natural 
and logical result of the rule of Simpson v. Crippen. But to.say 
that, whenever no good reason can be shown why damages are 
not a sufficient compensation for partial failures to perform con- 
tracts, the party in default can exact acceptance of a part, is 
probably the greatest revolution the law has ever witnessed in 
one generation. 

What is the state of the law in the United States on this sub- 
ject? 

There is undoubtedly a statement in Parsons on Contracts to 
this effect, as I have stated. In the Supreme Court of Pennsyl- 
vania, Mr. Justice Williams has twice stated it. They are both 
the merest dicta. In one case,! the contract was divided into 
eight distinct independent contracts, and the purchaser sought 
to give the effect of a single contract to them all, because they 
grew out of a single contract. In the other,? the attempt was 
made to bar a recovery for money borrowed because there had 
been a failure to advance the whole sum as agreed ; not on the 
score of a reduction of damages, but on the footing of a condi- 
tion precedent. Such loose talk as this cannot be deemed a pre- 
cedent ; indeed, is not worthy of notice. 

On the other hand, there are two cases in the same State where 
the exact reverse was decided. In one of them the whole ground 
of the decision was, that there had been no failure which author- 
ized a rescission; and this was elaborated by the court, and the 
right to rescind was most implicitly admitted, if there had been 


1 Morgan v. McKee, 27 Sm. 229. 2 Lucesco Oil Co. v. Brewer, 16 Sm. 351. 
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a breach, or failure to pay. Shinn v. Bodine was a contract 
for several cargoes at the option of the purchaser, as to time, at 
so mucha ton. The whole ground of the refusal to allow rescis- 
sion was the absence of obligation to pay till all was delivered, 
Raybold y. Williams? is an express authority the same way. 

The American editor of Chitty on Contracts * adds, in a note: 
* There may be rescission for the unperformed portions. And if I 
mistake not the effect of Grant v. Johnson,‘ Dix v. Day,’ Bradley 
vy. King’ they establish the sensible rule that where the subject 
is divided in quantities and times for delivery, and price, as each 
portion is performed or partially performed, and the partial per- 
formance is accepted, the doctrine of Boone v. Ayre applies as 
to so much as has been done, leaving the right of rescission as 
a remedy for the future performances, if they are capable of 
being severed, because of the defaults as to those parts as to 
which Boone vy. Ayre applies. Smith v. Lewis’ is distinct on the 
same point, unless it be that the permission to make deliveries 
at different times makes the difference.” 

But the object of this paper was to endeavor to ascertain 
what is the ground of the modern English decisions, and to in- 
quire whether it can be said that such an intention should be 
attributed to parties, from the modes of performance agreed to; 
and to show that the rule must rest on such being the in- 
tention, and cannot be supported on the doctrine of Pordage 
v. Cole, if the right of rescission is allowed in any case where 
partial performance is tendered which will be of any practical 
advantage to the purchaser. The present English rule is, that 
there may be rescission for any non-performance, even though 
the subjects are absolutely separate and the prices apportioned, 
if nothing be said about time of performance. But there can 
be no rescission—that is, a rightful refusal to continue the 
contract in operation because of non-performance — if the times 
for performing are divided, or even when they may at the option 
of one party be divided. 

Therefore, the remedy by rescission is excluded by the per- 
mission to perform at distinct intervals or to deliver by dis- 
tinct conveyances. 

It seems to be a contradiction to say that a contract to fur- 


1 60 Penn. 182. 2 30 Penn. 268. 3 Vol. ii. 923, 11th ed. 
# 1 Selden, 252. 6 3 Wend. 361. 6 44 Ill. 889, 7 40 Ind. 98. 
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nish goods at stated intervals cannot be rescinded because of 
a failure to deliver, if contracts not looking to several deliveries 
can be rescinded on failure to deliver all. 

And if we substitute for the simple rule the inquiry whether 
an action for damages would compensate in the one case, why 
should we not do the same in contracts to deliver at one time ? 

The judgment in Bowes v. Shand, to my apprehension, is the 
best refutation of this new rule, as it is the clearest proof that the 
doctrine is not likely to stand the test of the Appellate Court. 

It has been suggested by a competent person that there has 
been a confusion of the rules applicable to covenants with those 
by which parol contracts are governed. Whether this is the 
solution of the difficulty or not, some remarks on that subject 
may not be out of place. Pordage v. Cole was merely a question 
of pleading. Was the plaintiff bound to aver performance of the 
consideration for the defendant’s covenant? It was held he was 
not. It is difficult to reconcile this decision with Peters v. Opie, 
for there it was said that the same form of covenant, that is, to 
pay for the property, qualified the covenant, so that it is neces- 
sary to aver that the thing was done for which the covenant was 
made to show a liability on the covenant. 

But is not the inference too large, that because it is not 
necessary to mention the consideration of a covenant in the dec- 
laration, because of the form in which the contract is worded, 
therefore there is no attention to be paid to the consideration, 
however plainly expressed, and that the defendant is put to a 
cross-action, and cannot defend by pleading and proving the 
expressed consideration, and that it has never been executed ? 

It is admitted that if the covenant to pay be expressed to be 
in consideration of a covenant to convey,’ an action will lie with- 
out averring a conveyance. But is it the rule that if before 
action is brought, there has been an actual breach of the cove- 
nant, which is the consideration for the one declared on, that 
the defendant may not plead that in bar? And if this is the rule 
in covenant, is it not because that form of contracting requires 
no reference to a consideration to support it, and ought it to be 
applied to contracts which cannot exist without a consideration ? 
And is it the rule that mutual promises exclude the defence of a 


1 2 Appeal Cas. 463-468. 2 2 Saund. 351 3 1 Saund. 520 a. 
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breach of performance of the promise, which is tlre sole founda- 
tion of the promise declared on ? 

This would seem to be inconsistent with the universal rule 
that permits the plaintiff to ignore the condition of a bond, while 
it lets the defendant set that up, and discharge his debt by show- 
ing no liability exists under the condition. 

In contracts not under seal, the question is always, in such 
cases as those now under consideration, Did the parties intend 
to be obliged to perform their part, and look to the action on 
the promise as their only remedy, or did they intend that there 
should be no obligation till there was a performance ? 

Then the inference to justify the rule of Simpson v. Crippen 
and apply the doctrine of Pordage v. Cole is, that the parties 
intended each portion of the contract to stand as an independent 
or distinct contract. And the difficulties then are: 1. No effect 
whatever is given to the fact that but one contract was in fact 
made, which may be disposed of as mere technicality. 2. That 
common people are presumed to exclude the commonest and 
most practical means of enforcing performance, because of the 
form of the contract, which apparently has nothing to do with 
the matter. No one will dispute but that the risk of having a 
contract thrown up is the most powerful incentive to punctu- 
ality, and probably nothing tends so strongly as this risk to com- 
pel men to see that they do what they have promised. 8. And 
if this is to be the rule in this class of contracts, why is it not to 
be universal, and applied to all contracts where the subject is un- 
doubtedly capable of being divided? 4. And why is the element 
of quantity alone selected as freed from the law of contracts 
that requires exact performance? Why is it that time still re- 
mains essential as of the essence ? 

In Brandt v. Lawrence, even where acceptance of 1,139 quar- 
ters out of 4,500 was compelled, while it was admitted that a 
failure to ship the residue within the time stipulated was a suf- 
ficient cause for not accepting that, why would not damages for 
the delay be an ample compensation, just as much as they are 
for the deficiency in quantity? and why shall not punctuality 
in payment be compensated for, especially considering that the 
law has liquidated the damages in all such matters ? 

R. C. McMourtrie. 


PHILADELPHIA. 
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Nore. —I have seen the criticism on Houck vy. Miller in The Solicitors’ Journal and 
Reporter, London, for July 23, 1881. (See page 687 of this number of The American 
Law Review, infra.) The confusion admitted to exist arises, I think, from insisting 
upon a new rule which excludes the right of rescission from contracts if they pro- 
vide for successive deliveries. 

It must be clear that if the refusal to deliver the first parcel justifies rescission, so 
will the failure to accept, and e converso. And the question is, Why do such con- 
tracts differ from those where there is but one performance provided for, and when 
aremedy is permitted? It has not yet been suggested by any one that the remedy 
by rescission is to be excluded altogether from all contracts. And it was applied as 
to one of the parcels in Brandt v. Lawrence, because of the failure to deliver in time, 
but excluded as to the residue of the contract, because the failure was in quantity. 

If the rule is to depend for application on one of the grounds assigned, viz. that 
the compensation by damages is ample, why is not this to be applied to all con- 
tracts? And then it will be a question for a jury in every case of failure in time, place, 
quantity, and quality, whether the default does or does not go to the essence. The 
harvest of litigation will then be large; for it is impossible to say that it can ever 
be a question of law. And is this to depend upon the special circumstances of the 
party setting up the default? That is, is he to be at liberty to prove that the default 
was material to him, and that because of arrangements he had made which were not 
disclosed to the other party? It is idle to call this the doctrine of Pordage v. Cole; 
for the point there was that the form of the contract gave a cross-action, and the 
failure to perform the consideration was no bar to the covenant. 

The rule in case of partial performance has nothing to do with this question. That 
depends upon a distinct ground altogether. Rescission can never be allowed where 
there has been a receipt and retention of a benefit under the contract; for it im- 
plies, or rather it is the basis on which the remedy is permitted, that the whole thing 
has ceased to exist, which is impossible in the event of partial performance the ben- 
efit of which is retained. If Mr. Justice Brett’s question is the test, it should be ap- 
plied to all cases where there has been a failure by the seller to comply; for the 
same answer can be given in all cases, — my failure is but a slight one; a small sum 
will compensate you; your repudiation of the whole contract will ruin me. 

As long, therefore, as there is recognized a right to treat any contract as ended, 
where nothing has been done by the one who must do the first act in way of per- 
formance, and he has failed either in time, place, or quantity, or in any other stipu- 
lated part of the contract, just so long must it be applied to contracts divided in the 
deliveries, unless some more satisfactory reason can be assigned than has yet been 
done for excepting this class of contracts from a remedy that is more frequently ap- 
plied than any other, or there will be this absolute uncertainty, when and for what 
reason the remedy by rescission exists. — R. C. McM. 
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TORTS OF HOSPITALS. 


THE directly opposite conclusions reached by the Supreme 
Courts of Massachusetts and Rhode Island, on a nearly identical 
statement of facts, contained in reported cases,! naturally enough 
excite comment, and open up the question of the liability of 
hospitals for the torts of their servants. 

In the case of McDonald v. Mass. Gen. Hospital, the plaintiff, 
who had sustained a fracture of the thigh-bone by falling from a 
building, was brought to the defendant hospital, where he received 
gratuitously the surgical and medical care, attendance, and nurs- 
ing which the hospital afforded its patients, occupying a free bed, 
and having all the expenses attending his injuries borne as a 
charity by the defendant. The bone was set, in the first instance, 
by the house pupil, to which the plaintiff objected at the time, as 
he preferred the resident physician. Both the house pupil and 
a visiting surgeon afterwards attended the case. The plaintiff 
claimed that the bone was not properly set, and laid damages 
therefor. It was in evidence that the house pupil had been well 
recommended, and that the visiting surgeon was one of several 
who were selected by the trustees as visiting surgeons (being men 
of skill and training), and who gave their services without pay. 
The judge in the Superior Court ruled that “ even if the plain- 
tiff should prove that the fractured bone was not properly set, in 
consequence of the incompetency of the house pupil, or his neg- 
ligence, or that of the attending physician, the plaintiff was not 
entitled to recover.” The jury found for the defendant, the 
plaintiff excepting to the above ruling, and the Supreme Court 
of the Commonwealth ordered judgment on the verdict. 

In Glavin’s case, against the Rhode Island Hospital, it appeared 
that a circular saw had left but two fingers upon the plaintiff's 
right hand, and that he applied to the defendant hospital for care 
and attendance, for which he was to pay a reasonable compensa- 


1 McDonald v. Mass. Gen. Hospital, 120 Mass. 482, and Glavin y. Rhode Island 
Hospital, 12 R. 1. 411. 
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tion. He was received by the superintendent, who placed him 
in charge of a hospital interne, who treated the injuries so unskil- 
fully, that what the saw failed to do the knife was successful in 
accomplishing, and the whole arm was amputated. It was shown 
that no one of the regular, experienced surgeons of the hospital 
came to see the plaintiff for seventeen hours after he was received 
in the hospital. The defendant introduced evidence showing that 
the hospital was administered as a charity, its income being de- 
rived from endowments and voluntary contributions; that the 
physicians attendant on the hospital gave their services without 
compensation, and the internes likewise, save that the internes had 
their board and lodging at the hospital. The charge made to the 
plaintiff (7. e., the “ reasonable compensation ” above referred to) 
was designed only to cover board, washing, warmth, and the services 
of nurses and ward tenders. At the trial a verdict was directed 
for the defendant. But on the hearing on the plaintiff's petition 
for a new trial the full bench granted the same. The cases are 
strikingly similar. In both, the defendant, in its corporate capac- 
ity, exercised a public charity. In both, the surgeons acted gra- 
tuitously. In both, the resources of the defendant came from 
endowments and contributions. In both, the plaintiff was not 
benefited by the charity conferred. In both, the plaintiff paid 
nothing for the surgical and medical attendance rendered. In 
both, the plaintiff desired a regular visiting surgeon in the first 
instance. In one case the plaintiff, when first received, was 
treated by the house pupil, in the other by the hospital interne. 
In both cases the injuries were severe, and both cases afford an 
interesting illustration of the truth of the Arabic proverb, that 
“a gratuitous prescription is worthless.” 

And yet the Supreme Court of Massachusetts pronounces the 
defendant not liable, and the Supreme Court of Rhode Island 
mulcts it in damages. 

It is evident many interesting questions arise in the discussion 
of the above facts. Some of them we can pass over rapidly; 
for, taking acknowledged principles of law and undoubted 
opinions as a guide, we can clear the path of much that would 
hinder our progress in arriving at the real issue in the case. 

It will hardly be accepted by the profession as law that the 
hospital is excused on account of having offered its advantages 
gratuitously to the injured, though there are decisions which lean 
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in that direction. In the recent case of Higgins v. McCabe,' the 
defendant was employed as a midwife at the confinement of the 
plaintiff's mother. While so employed she undertook to treat 
the plaintiff, at whose birth she had assisted, intimating that she 
had cured others similarly affected (7. ¢., with inflammation of 
the eyes). Her kindly proffered services resulted in the total 
blindness of the plaintiff. The form in which the case went to 
the full bench embraced the question of the defendant’s liability 
on account of such services, which were rendered gratuitously, 
and resulted disastrously. It will be noticed that this woman 
did no more than a stranger might have done. She was hired to 
assist the mother; she was not employed to tend the diseases of 
the child. She offered to do merely a friendly act, and she was 
not an oculist. And so the court well ruled that, in the absence 
of any evidence as to whether skill as an oculist was embraced 
in a midwife’s duties, the action could not be maintained, 

A physician must apply the skill and learning which belongs 
to his profession; but a person who, without special qualifica- 
tions, volunteers to attend the sick, can, at most, be only required 
to exercise the skill and diligence usually bestowed by persone of 
like qualifications under like circumstances. To have held other- 
wise would have been to charge responsibility in damages upon 
all who make mistakes in the performance of kindly offices for 
the sick, Buta physician certainly should apply the usual care 
demanded of him, considering the present conditions of the pro- 
fession, and the skill employed in cases like the one in which he is 
called to act. Now while, as a general rule of law, it may be said 
that a gratuitous agent is liable for gross (vituperative epithet, as 
Baron Rolfe called it) negligence only, yet the courts are fast dis- 
missing the consideration of the various degrees of care required 
by parties, and confine themselves to the one consideration, — 
whether due care was used under all the circumstances in the case. 
Certainly it would be monstrous for a physician to plead his fee 
against his own negligence. True, the courts have not always 
taken the view held by the Supreme Court in Higgins v. McCabe, 
nor expressed opinions similar to those above given by the writer. 
Thus in Ritchey v. West? (where Abraham Lincoln was counsel for 
the physician), the court held that the want of a retainer excused 
the physician from negligence, except gross negligence. The facts 


1 126 Mass. 13. 2 23 Ill. 885. 
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in the case are meagrely reported, but the court, in determining 
the physician’s liability for the want of exercise of reasonable 
eare, laid especial stress on the fact that payment of a retainer 
had been proved. Ritchey v. West was decided in 1860, and six 
years later the court? has experienced a change of heart, for we 
find them saying that if a person holds himself out to the public 
as a physician he must be held to ordinary care and skill in every 
case of which he assumes the charge, whether in the particular 
case he has received fees or not. If, however, he does not pro- 
fess to be a physician, nor to practise as such, and is merely asked 
his advice, as a friend or neighbor, he does not incur any profes- 
sional responsibility. Dr. Wharton? cites with disapproval the 
decision in Ritchey v. West, ante, as inhuman, and not in accord- 
ance with the line of the decisions, but very strangely overlooks 
what the same court said in McNevins v. Lowe, which explained 
Ritchey v. West entirely away, and rules the law in accordance 
with Dr. Wharton’s view. Stranger still, however, is the sugges- 
tion contained in Sherman & Redfield on Negligence,’ that the 
reason why the physician’s gratuitous services exempt him from 
liability for want of due care springs from the fact that gratuitous 
services are most generally rendered by young doctors, who are 
not presumed to possess great skill. But the text-writer informs 
us this presumption may be rebutted! In Gill v. Middleton* we 
find the court saying that it is well settled that for an injury 
occasioned by want of due care and skill in doing what one has 
promised to do, an action may be maintained against him in favor 
of the party relying on such promise, and injured by the breach 
of it, although there was no consideration for the promises. The 
result of all this certainly is a rejection of the various degrees of 
negligence in imposing liability, and of the doctrine that want 
of a retainer is no bar to the action against the physician, acting 
as such, and not being in the exercise of due care. 

Now the physician, the house pupil, the interne, are servants 
of the hospital. What one does by another he does himself. If 
the servant is negligent, the principal must respond. The hospi- 
tal surely should suffer for the negligence of those who (acting 
for it in the prosecuting of its business) are held out and offered 


1 McNevins v. Lowe, 40 Ill. 210. 8 3d ed. p. 432. 
2 Wharton on Negligence, 2d ed. 1878, # 105 Mass. 479. 
chap. xv., p. 571, note. 
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to the public as skilful and suitable men, unless there is some- 
thing in its charter or the laws of the State protecting it, or un- 
less public policy throws its ever-broadening shield before it. 
The fact that the services were not paid for, we have already 
seen, makes no difference in the case of the doctor. Should it be 
different in the case of a corporation offering its advantages? Is 
there any mysterious romance about those soulless bodies? No! 
The “charity” does not excuse the negligence. It must be 
something else. Let us look at the opinion of the Massachusetts 
Court and see. The Supreme Court of Massachusetts, in the 
opinion given in McDonald's case, lays down the broad proposi- 
tion that the hospital is a public charitable corporation, and 
therefore is not liable for the injuries received by the plaintiff. 
In support of this proposition the court points to the fact that 
the corporation has no capital stock, no provision for making divi- 
dends or profits, and whatever it may receive from any source it 
holds in trust, to be devoted to the object of sustaining the hos- 
pital, and increasing its benefits to the public. Leaving this part 
of the opinion for a moment, and following the reasoning of the 
court, we shall find the ground why this public charitable corpo- 
ration, in the eyes of the court, is not responsible for the acts of 
its physicians and house pupils. I quote the words of the court: 
“It might well be questioned whether any contract could be in- 
ferred between the plaintiff and the defendant. It has offered 
him freely those ministrations which, as a dispenser of a public 
charity, it has been able to provide for his comfort ; and he has 
accepted them. It has no funds which can be charged with any 
judgment which he might recover, except those which are held 
subject to the trust of maintaining the hospital. If, however, 
any contract can be inferred from the relation of the parties, it 
can only be on the part of the corporation that it shall use due 
and reasonable care in the selection of its agents. When actions 
have been brought against commissioners of public works serving 
gratuitously, for negligence in carrying on the work, by which 
injury has accrued, it has been held they were not liable, if 
proper care had been used by them in selecting those who were 
actually to perform the work.” And in support of this, the only 
case cited by the court is Holliday v. St. Leonard’s.1 Now this 
case was decided in 1861. The House of Lords practically over- 
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ruled it in Mersey Docks vy. Gibbs,) in 1866, while its authority 
was directly rejected in Foreman v. Mayor of Canterbury? and is 
of no weight in English courts to-day. But the rejection of Holli- 
day v. St. Leonard’s was apparently overlooked by the court and 
counsel in McDonald v. Mass. Gen. Hospital. A review of a few 
of the English cases on the liability of trustees and quasi cor- 
porate bodies will be advantageous at this point. 

Feoffees of Heriot’s Hospital v. Ross* was a case where a boy, 
having been refused admission to the hospital, brought suit against 
the trustees. The case was treated throughout as an action 
against the trustees in their quasi corporate capacity, indemnity 
being sought from the trust fund. The case was decided in favor 
of the hospital trustees. Lord Cottenham, in delivering his 
opinion, said it would be a direct violation, in all cases, of the 
purposes of a trust if damages should be paid therefrom, for no 
one ever created a trust fund that provided for payment out of 
it of damages to be recovered from those who had the manage- 
ment of the fund. That this was a charitable trust fund, and to 
give damages out of it would not be to apply it to those objects 
which the author of the fund had in view, but would be to divert 
it to a completely different purpose. This was in 1846. No 
reference is made to this case in McDonald v. Mass. Gen. Hospital. 
But it will be noticed, the view taken by the Massachusetts Su- 
preme Court coincides in language and reasoning with that of 
Lord Cottenham. In Holliday v. St. Leonard's, cited above, the 
action was brought to recover damages for an injury sustained by 
the plaintiff through his being upset, whilst driving along a pub- 
lic highway in a gig, in consequence of certain paving-stones 
having been negligently and improperly left there. The defend- 
ants were the vestry of the parish of St. Leonard’s, Shoreditch, — 
a public body clothed with a public trust, and liable for the per- 
formance of a public duty under the Metropolis Local Manage- 
ment Act, being vested with the powers and duties of surveyors 
of highways, and empowered to appoint surveyors, agents, &c. 
And the question was, whether the defendants were liable for 
the acts of the workman employed by the surveyor (whom they 
had appointed) in so negligently placing an obstruction in the 
way. The judge before whom the case was tried directed a ver- 
dict to be entered for the plaintiff, reserving leave to the defend- 
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ants to move to enter a verdict for them, or a nonsuit, if the court 
should be of the opinion that they were not, under the cireum- 
stances, liable. And the judges of the Court of Common Pleas 
made the rule absolute. It is on this case the Massachusetts 
Court in McDonald v. Mass. Gen, Hospital rests; and it is. im- 
portant to note that the ground taken by the Court of Common 
Pleas (Erle, C. J.) was, that persons intrusted with the perform- 
ance of a public duty, discharging it gratuitously, and themselves 
taking no personal share in the mode of its performance, are 
exempted from liability for the negligent acts of the persons em- 
ployed by them, and that in support of that position he relied 
on Lord Cottenham’s opinion in Duncan v. Findlater+ Now 
Duncan v. Findlater was the foundation-stone of Feoffees of 
Heriot’s Hospital v. Ross, ante, and the decision of the former 
case was reaffirmed with strong approval by both Lord Cotten- 
ham and Lord Brougham in the latter. And Lord Campbell 
said in the same case that the decision in Duncan v. Findlater 
gave universal satisfaction, and the mistaken practice which it 
overthrew has since been universally scouted. All that was 
really decided in Duncan v. Findlater was that highway trustees, 
under a public road act, were not liable for the negligence of 
persons in their employment who were not shown to be their 
servants. Lord Cottenham, however, bent his bow for a more 
distant target, and lays it down that persons incorporated for the 
purpose of constructing or executing public works could never, 
in their official or corporate capacity, be liable to damages at all, 
the remedy for any wrong or neglect being only against the indi- 
vidual corporators for their individual wrong or neglect. Now 
let it be remembered that the real point decided in Holliday v. 
St. Leonard’s was that there is one exception from the general 
law making a master liable for the negligence of his servant, 
where the servant is employed by a public body. The indorse- 
ment of Lord Cottenham’s position is very strong. and the court, 
in McDonald v. Mass. Gen. Hospital, in resting on Holliday v. St. 
Leonard's, had some assurance they were resting on solid ground. 
It must be borne in mind that we are not now considering the fact 
of charity, except so far as acting gratuitously is a charity, a defini- 
tion which will not be pretended, else bank and railroad directors 
might be considered dispensers of charity, and this is not the 
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light in which a lawyer generally views these officers. We are 
looking at trustees, serving, perhaps, without pay, intrusted with 
public duties. Now Lord Cottenham’s utterances were rather 
abruptly rejected in Mersey Docks v. Gibbs. Yet it is the deci- 
sions of Lord Cottenham which support Holliday vy. St. Leonard's. 
It seems to the writer, however, that Holliday v. St. Leonard's 
might well be sustained on the ground that the vestry powers 
were alternate either to appoint a surveyor or take care of the 
highways themselves. If it choose the former course, all that 
could be required was that the vestry should use proper care and 
caution in selecting a surveyor; and there being no evidence of 
any negligence on the part of the vestry in that respect, the in- 
jured party ought not to have recourse to the trust fund. Also, 
the case may be defended on the ground that the surveyor is a 
public officer, and not the servant of the defendants. 

Now for the other side. The facts in Mersey Docks Trustees 
v. Gibbs et al.) were as follows: Gibbs and others were the 
owners of a cargo of guano which had been shipped on board the 
Sierra Nevada, and Penhallow and others were the owners of 
that vessel. The defendants constituted the Mersey Docks and 
Harbor Board, and acted in a public capacity, and were composed 
in part of certain members of the corporation of Liverpool and 
persons elected by the ratepayers; and the two actions were 
brought to recover damages for injury to the cargo and to the 
ship, occurring while the vessel was endeavoring to enter the 
Liverpool Docks. The damage was occasioned by the vessel 
striking a large mass of mud which was negligently allowed to 
accumulate at the entrance of the dock. The water and mud 
entered the vessel and damaged the cargo. The same question 
as to the liability of the trustees arose in each case, but came 
before the court in a different form. The point decided of inter- 
est to us at present was, that the principle on which a private 
person, or a company, is liable for damages occasioned by the 
neglect of its servants is applied to a corporation which has been 
intrusted by statute to perform certain works, and to receive 
tolls for the use of those works, although those tolls, unlike the 
tolls received by the private person or the company, are not ap- 
plicable to the use of the individual corporators, or to that of the 
corporation, but are devoted to the maintenance of the work, and 


1 11 H. L. 686, and L. R. 1 H. L. 93, ante. 


XUM 
j 
| 
| 
| 
| 


648 TORTS OF HOSPITALS. 


in case of any surplus existing the tolls themselves are to be pro- 
portionately diminished. The Court of Exchequer Chamber had 
decided that so long as the dock was kept open for the public 
the duty to take reasonable care that the dock and its entrance 
were in such a state that those who navigate it may do so with- 
out danger, was equally cast on the persons having the receipt 
of the tolls and the possession and management of the dock, 
whether the tolls were received for a beneficial or fiduciary pur- 
pose. And this ruling was sustained in the House of Lords. 
But the case is important from the manner in which Lord West- 
bury and Justice Blackburn reject Lord Cottenham’s opinion in 
Duncan v. Findlater, the corner-stone of Feoffees of Heriot’s Hospi- 
tal v. toss, and Holliday v. St. Leonard’s. Mr. Justice Blackburn 
said he dissented from the proposition laid down by Lord Cotten- 
ham, both on principle and on the preponderance of authority ; 
and Lord Westbury said, if the observations of Lord Cottenham 
were recognized as law, it would undoubtedly lead to very great 
evil and injury. 

Foreman v. Mayor, Aldermen, and Burgesses of Canterbury? 
also rejects Holliday v. St. Leonard's. Here it appeared that the 
plaintiff, while driving along the road in his cart on a dark night, 
ran into a heap of stones lying within the limits of the highway. 
He was upset and injured. The road was in the district of which 
the defendants were the local board of health, and the heap was 
left there by the negligence of persons employed by them to re- 
pair the road. At the trial a verdict was found for the plaintiff. 
Denman, Q. C., asked for a rule for a new trial, and, in support of 
the rule, urged: first, that the local board of health are put in the 
same position as the surveyor of a parish ; second, that a surveyor 
by English law is not liable to a person sustaining injuries from 
the parish ways being out of repair, and then cited Holliday v. 
St. Leonard's as an authority, relieving the defendants from lia- 
bility. But the court said the rule should be discharged. In 
delivering the opinion Blackburn, J., drew the distinction that 
while a surveyor of highways would be liable for his own per- 
sonal negligence, he would not be liable for the negligence of 
those working on the road, because those workmen are not em- 
ployed by him, and as he is not their master, nor they his ser- 
vants, he is not to be held responsible for their negligence. But 
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the local board of health employ the workmen as their servants, 
and for their negligence are liable. And then, referring to Holliday 
y. St. Leonard’s, the learned judge remarked that, looking at the 
reason of that decision, it was overruled by the decision of the 
House of Lords in Mersey Docks v. Gibbs. “It was not over- 
ruled by name, but the principle upon which that case was decided 
in the House of Lords does overrule it, because it was decided 
that a public body like the local board of health are answerable 
for the negligence of their servants, just as if they were acting as 
the servants of a private person and not for a corporation incor- 
porated for public purposes. Of course the individuals compos- 
ing the body are not responsible, and they would have to pay the 
damage out of the funds in their hands as a local board of 
health.” It will be seen that the court lays down the rule that 
indemnity may be had from the fund in the hands of the local 
board of health. That trustees may look for indemnity from the 
trust fund is also law. In Bennett v. Wyndham,! which was an 
appeal from an order of the Master of the Rolls dismissing a 
petition, one point that arose was as follows: Some timber 
being wanted for roofing a barn on the trust estate, the resident 
and managing trustee marked some oaks to be felled for that 
purpose, and gave orders to the bailiff to have them felled. The 
bailiff sent for that purpose the wood-cutters who were usually 
employed upon the estate. One of the trees overhung a deep, 
sunken lane, and as it fell a large bough swept into the lane, 
struck a passer-by, breaking his leg, who sued the trustee above 
referred to, and recovered £1,200 and costs. This sum the trus- 
tee paid, and sought to be reimbursed out of the estate. The 
Master of the Rolls thought the tort must be borne by the 
trustee personally, But he was overruled, and indemnity al- 
lowed out of the trust fund or estate. 

These few English cases have been considered because some 
of the suggestions thrown out by the Massachusetts court are 
referred to in them, and because the real ground on which that 
court rested was not so much the fact of the hospital being a 
“charitable” as a “public” corporation ; and further, the one case 
on which it rested for support on that point has been the subject 
of so much discussion. This brief review shows that the fact that 
the trust provides for no such payment, while supported by Lord 
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Cottenham’s opinion (at that time highly praised), has been 
rejected vigorously in the later cases, and would seem no longer 
to be law. In fact, Lord Cottenham’s decision having been 
overruled and rejected by courts of high order, and judges of 
consummate ability, there disappears what little support and im- 
portance Holliday v. St. Leonard's might give. From what has 
gone before, it seems fair to say that a corporation stands on the 
sume ground as an individual in administering charity; and if 
the Supreme Court of Massachusetts is right, and the hospital 
shielded, it must be on the ground of its having a public duty 
to perform. Therefore let us see what are the rules governing 
public bodies corporate. 

We have seen that while there are many English decisions direct- 
ly sustaining the position of the Massachusetts court, yet the later 
English cases point in a different direction ; and it is fair to say 
that the law in England to-day would be the opposite of what has 
been declared law in Massachusetts. It is apparent that the ** char- 
ity ’’ does not screen the negligence, and that the * gratuity ” will 
not save the corporation. The fact that there is no provision for 
the payment of damages will not aid the corporation in its defence. 
Indemnity can be sought from the trust fund. The remaining 
defence must be that the hospital is a public corporation, and its 
public nature is what will alone avail it. What, then, are the 
rules governing public bodies corporate? To ascertain that, let 
us consider some American decisions consonant to American 
notions regarding the liability of public corporations for their 
torts. 

The incorporation of individuals as trustees of public works, 
clothed with governmental powers, exists to so slight an extent 
in this country that recourse must be had to those cases govern- 
ing the responsibility of counties, towns, and so forth, in order to 
see what rules control the liability of public corporations for 
their torts. 

In Schultz v. City of Milwaukee! it was held that a person 
injured by a sled (on which boys were coasting), colliding with 
him while using the highway, could not recover of the city. 
While the coasting may be a nuisance, its suppression is a police 
duty, and not a duty in which the corporation, as such, has a 
particular interest. A person injured in a similar manner while 
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crossing Boston Common was adjudged unable to maintain his 
action. The court there said: ‘** There was no evidence offered 
that the footpaths on the Common have ever been laid out as 
highways or townways. The city holds the Common for the 
public benefit, and not for its emolument, or a source of rev- 
enue; and has constructed and kept in repair these paths as a 
part of the Common for the comfort and recreation of the public, 
and not as a part of its system of highways or streets.” In 
Murphy v. Lowell? which was an action for personal injuries 
occasioned by a stone thrown against the plaintiff by a blast in 
making excavations for the construction of a sewer by the city, 
the court held that while the defendant would be liable for the 
negligence of its servants, yet having the legal right to construct 
sewers in streets it would not be liable in tort for all damages 
that might be caused by the blasting of rocks. Take the case 
of fire-engines. In Freeman v. Philadelphia,’ the plaintiff, 
while driving his horse attached to a wagon on a street in that 
city, was run into and seriously injured by the rapid and careless 
driving of one of the engines of the fire department. The city 
was held not liable. The court there say: “In exercising or 
performing acts for its corporate business it is liable, like an indi- 
vidual, for the action of its agents or servants; but in performing 
acts discretionary on its part, or for the purpose of government, 
and for the general public good, without benefit to it in its cor- 
porate capacity, it is not liable for the acts of its appointees or 
officers. Municipal corporations, to the extent that they are 
authorized or directed to exercise public governmental powers 
and perform public governmental duties solely for the general 
good, are governmental agencies, and entitled to immunity in re- 
spect to the acts of their subordinate officers or agencies.” And, 
in a case involving a similar statement of facts, Bigelow, C. J., 
says: ‘Where a municipal corporation elects or appoints an 
officer, in obedience to an act of the legislature, to perform a 
public service in which the city or town has no particular inter- 
est, and from which it derives no special benefit or advantage in 
its corporate capacity, but which it is bound to see performed in 
pursuance of a duty imposed by law for the general welfare of 

1 Swele v. Boston, 128 Mass. 583. 4 Hafford v. City of New Bedford, 16 
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the inhabitants or for the community, such officer cannot be 
regarded as a servant or agent, for whose negligence or want of 
skill in the performance of his duties a town or city may be held 
liable.” So it has been held that a city is not liable for the torts 
of its police officers! The grounds on which the opinion in this 
latter case rests is that the police regulations of a city are not 
made and enforced in the interest of the city in its corporate 
capacity, but in the interest of the public. In Hill vy. Boston? it 
was held the city was not liable to one of its school children who 
was injured by a defect in the school-house. 

Now, then, is this immunity which has been applied in the case 
of municipal corporations to be extended to all public corpora- 
tions? Not such should be the policy of the law. The town- 
ship, the city, and the county have always received a peculiar 
protection from the law, and have been jealously guarded from 
suits, complaints, and processes. It is right it should be so. 
They exist for governmental purposes, and should be held within 
bounds, not allowed to incur liabilities and expenses which 
might end in destroying the whole social fabric. But suppose 
the same exemptions to apply to public corporations in general, 
will the hospital even then find a sanctuary there? Let us see. 

It will be readily perceived from these few cases that the court 
looks to the particular benefit or personal interest to the corpora- 
tion itself; and that when this does not exist there will be no 
liability imposed on the corporation, And such cases may be 
divided into three classes : — 

First. Where the duty isa public one, and imposed by the 
state; as in the case of Hill v. Boston? 

Second. Where the duty is a public one, and purely govern- 
mental in its nature, as in the case of the police-officer. The 
suppression of coasting in the highway is only a breach of a 
governmental or police regulation. 

Third. Where the duty is public, and is for the benefit of the 
whole public, and not for municipal advantage or profit. The 
case of sewers ;* of injuries on the common ;° the case of injuries 
from collisions with fire-engines,®— all referred to heretofore. 


1 Calwell v. Boone, 51 Iowa, 687; But- 4 128 Mass. 396. 
trick y. City of Lowell, 1 Allen, 172. 5 128 Mass. 583. 
2 122 Mass. 344. ® 16 Gray, 207. 
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Now, under which of these heads can the Massachusetts Gen- 
eral Hospital claim immunity? What public duty has been 
imposed upon it by the State? Is it exercising a governmental 
function? Is the whole “public” the beneficiary interested ? 
I do not see how it can claim either of the three exemptions. 
In the Rhode Island case the court were unanimous in the 
belief that the plaintiff could recover, though Judge Potter 
based his belief on grounds differing somewhat from the rea- 
sons of the rest of the court. Let us look at the opinion in 
that case. The opinion states that for the neglect of the hos- 
pital interne in not sending for the surgeon, or in treating the 
patient properly, the hospital would be liable, unless the defend- 
ant has some ground of exemption. That it cannot be on the 
ground of public policy the court conceives it plain, because, 
“though the public is doubtless interested in the maintenance of 
a great public charity, such as the Rhode Island Hospital is, yet 
it also has an interest in obliging every person and every corpora- 
tion which undertakes the performance of a duty to perform it 
carefully, and to that extent, therefore, it has an interest against 
exempting any such person, and any such corporation, from lia- 
bility for its negligences. The court cannot undertake to say 
that the former interest is so supreme that the latter must be 
sacrificed to it. Whether it shall be or not is not a question for 
the court, but for the legislature.” The court disposes, also, of the 
suggestion that to hold the hospital liable would be to divert 
the trust fund from the course in which the founders intended it 
should flow, by referring to the already cited case of Mersey 
Docks vy. Gibbs, and finally arrives at the following conclusion : 

“ We understand the doctrine of the cases which we have just 
been considering to be this: that where there is a duty, then there 
is, prima facie, at least, liability for its neglect; and that when a 
corporation is created for certain purposes, which cannot be exe- 
cuted without the exercise of care and skill, it becomes the duty 
of the corporation, or quasi corporation, to exercise such care and 
skill; and that the fact that it acts gratuitously, and has no 
property of its own, in which it is beneficially interested, will not 
exempt it from liability for any neglect of the duty, if it has 
funds, or the capacity of acquiring funds, for the purpose of its 
creation, which can be applied to the satisfaction of any judgment 
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for damages against it. We also understand that the doctrine 
is, that the corporate fund can be applied, notwithstanding the 
trusts for which they are held, because the liability is incurred 
in carrying out the trusts, and is incident to them.” 

I know of no other cases abroad or in this country where the 
same questions have arisen as in the two cases discussed. In one 
sense of the word the question is open. Rhode Island views it 
one way, Massachusetts another. But it is not reflecting on the 
wisdom and learning of the Massachusetts court to call the atten- 
tion of the bar to the fact that, while the opinion of the court in 
McDonald v. Mass. Gen. Hospital is in the line of the earlier 
English cases, those cases rest on Lord Cottenham’s opinions, 
which have been thoroughly shaken, and can claim no right as 
authorities to-day. On the other hand, the decision of the Rhode 
Island court is directly in consonance with the opinion in Mersey 
Docks v. Gibbs, Foreman vy. Mayor of Canterbury, and Bennett v. 
Wyndham (all cited above), which have received the approval of 
still later cases, and are undoubted law in England to-day. 

But “ public policy” perhaps will decide the question should 
it arise again. And what a court will say is public policy isa 
very long question. It certainly is not against public policy to 
make men exercise care in treating the physical ills of their fel- 
low-men. Nor will it deter donors from bequeathing their tithe 
to such charitable institutions as hospitals; for certainly nobody 
would leave money to be appropriated in injuring human beings, 
and the rule of holding the defendant corporation liable is really 
in the interest of the giver of the charity, for it makes in the end 
his gift more beneficent. It is in the interest, certainly, of the 
public that the utmost care should be used by the hospital; and 
public policy would seem to point forward in the direction of the 
Rhode Island decision. When the law begins to find excuses for 
carelessness, it is pursuing a dangerous course. But a more im- 
portant consideration (and one which may decide the questions 
raised here, should they arise again) is, What is the object of a hos- 
pital? Does the hospital say to the world, “* Come here, all ye that 
are sick, and we will cure”? Or is its duty confined merely to 
the work of offering a shelter, and providing that good physicians 
shall be called to attend the patients’ wants? In the first case, its 
liability is fixed; in the second, there is no liability for the inju- 
ries received by the patient, provided the hospital trustees did 
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their duty in summoning proper physicians and surgeons. If A., 
being an individual, devote his fortune and professional skill to 
the maintenance of a hospital, he himself performing the medical 
services, and B. become a patient at A.’s hospital gratuitously, 
and be injured by A.’s negligent treatment, B., of course, may 
recover of A. damages for the injury sustained. If, however, A., 
seeing B. in suffering, takes him to his, z. e. A.’s house, and agrees 
to get for him a good physician, it is plain A. is not liable for any 
ill-treatment on the physician’s part, if the physician was known 
as skilful and expert in his profession. And alike rule applies 
to the incorporated trustees in the case of the hospital. Is the 
corporation merely to send for the doctor, or is the relation be- 
tween the corporation and its physicians that of master and ser- 
vant? To this complexion it must come at last. And to the 
writer it seems that the public at large will feel that public policy 
should not shield the corporation. Though the physician gives his 
services, yet if he is called upon by the trustees to do it, and he 
accepts their call, he is servant, and the master should respond. 
And who thinks of a hospital as merely a place where one can 


tarry while the trustees are sending for a surgeon? Does not 
the hospital offer all that the sick need? Does it not point to 
its surgeons and their skill, its nurses and their training? And 
where, pray, does it ever define its liability as limited, or repre- 
sent that its agreement is merely to send for the doctor? It is 
liability that will make it require all its servants to be most 
careful. 


B. CALLENDER. 
Boston, Mass. 
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1, General Rule, Caveat Emptor; Civil-law Rule. 
2. Implied Warranty of Title; English and American Decisions. 
8. Implied Warranty of Quality. 
(a) Executory and Executed Contracts. 
(0) Sales upon Description; Warranties; Representations. 
(c) Sales by Sample. 


(d) No Warranty in Sale of a Patented Article that it will answer the Purpose 
for which made implied; must be express. 


(e) Effect of Vendor’s Knowledge of Purpose to which Vendee will appropri- 
ate Article sold. 


(f) Implied Warranty of Manufacturer that there are no Latent Defects arising 
from Process of Manufacture; Further, that Goods are merchantable. 
(g) Implied Warranty of Provisions sold for Domestic Use. 
(A) Rule of Caveat Emptor does not apply when there is no Opportunity to 
examine Goods. 
(i) No Warranty arises from Sound Price merely. 
4. Matter reviewed; Present State of Law ; Tendency of same. 


1. THE maxim of caveat emptor has, during the progress of time, 
on account of the increased demand of commerce for quicker and 
more confidential intercourse, been qualified by very many and 
important exceptions. 

The result has been a fitful progress towards the civil-law rule 
relating to sales, which is caveat venditor rather than caveat emp- 
tor. Says Chancellor Kent in Seixas v. Woods:! ‘If the ques- 
tion was res integra in our law, I confess I should be overcome 
by the reasoning of the civilians.” 

Still the principle of caveat emptor is at the bottom of all 
transfers of property; and, by consequence, it is very important 
to define distinctly the exceptions, so that men, in their inter- 
course with each other, may know by what rule courts are 
guided, and not fail in carefully considering their mutual rights 
and obligations. 

Says Grose, J., in Parkinson v. Lee :? “It is the fault of the 
buyer that he does not insist upon a warranty ;” and, referring to 
the case of Stewart v. Wilkins,? continues: “ Before that time it 
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was a current opinion that a sound price given for a horse was 
tantamount to a warranty of soundness; but when that came to 
be sifted, it was found to be so loose and unsatisfactory a ground 
of decision that Lord Mansfield rejected it, and said there must 
either be an express warranty of soundness, or fraud in the seller, 
to maintain the action.” 

To protect himself, therefore, in the purchase of a specific 
chattel, the vendee must generally have an express warranty.) 

But at present the majority of important transactions are not 
of this simple character, and the course of trade, and the decisions 
of courts following it, have, in many cases, implied a warranty 
on the part of the vendor. 

Since the old case of Chandelor v. Lopus,? the growth of judi- 
cial legislation upon this point has been great, and interesting 
not only to the student, who attempts to gather, from a long 
course of decisions, the working of some important principle, but 
even in a greater degree to the man of business, whose every- 
day transactions it concerns. 

The bulk of the authorities thereon have been carefully digested 
in the note to Chandclor v. Lopus,’ and in the late works on Sales ; 
but in the last few years some important decisions have been 
rendered, qualifying previous ones, and to report these in their 
proper connection is the apology for this article. 

2. Implied Warranty of Title. —It has been held that a vendor 
of a chattel at common law was not answerable for the good- 
ness of the title without a warranty. In Coke upon Littleton, 
102 a, we find: “ By the civill law every man is bound to warrant 
the thing that he selleth or conveyeth, albeit there be no expresse 
warranty ; but the common law bindeth him not, unlesse there be 
a warranty either in deed or in law; for caveat emptor.” So the 
old case, cited in Seizas v. Woods, supra, “ for falsely and mali- 
ciously selling a horse to the plaintiff, as the proper horse of the 
defendant, ubi re vera, it was the horse of Sir J. L., because the 
plaintiff could not prove that the defendant knew it not to be his 
own horse, for the declaration must be that he did it fraudu- 
lently, or knowing it to be not his own horse, for the defendant 

12 Bl. Com. 452; Cro. Jac. 474; 1 and note; Pothier on Contr. p. 126; 
Rolle’s Abr. 90; 2 Roll. Rep. 5; Hill- Dig. Lib. 1, tit. 2, c. 18, n. 1. 


iard on Sales (3d ed.), c. 18, § 2 and 2 Cro. Jac. 4; 1 Sm. L. Cas. 238. 
note. The civil-law rule is different. Id. 8 1 Smith’s Leading Cases. 


# Sprigwell v. Allen, Aleyn, 91. 


XUM 

0 

t 


658 IMPLIED WARRANTIES ON SALES. 


bought the horse at Smithfield, but not legally tolled, the plain- 
tiff was nonsuited.” 

But the following implied warranties are held to exist :1— 

First, Upon an executory contract, the vendor warrants, by 
implication, his title in the goods which he promises to sell. 

Says Benjamin: ‘Plainly nothing could be more untenable 
than the pretension that if A. promised to sell 100 quarters of 
wheat to B., the contract would be fulfilled by the transfer, not of 
the property in the wheat, but of the possession of another man’s 
wheat.” 

Secondly, An affirmation by the vendor that the chattel is his 
is equivalent to a warranty.2, And in Eichholz v. Banister® it is 
further held that if the vendor, “ by his conduct, gives the pur- 
chaser to understand that he is such owner, then it forms part of 
the contract; and if it turns out in fact that he is not the owner, 
the consideration fails, and the money so paid by the purchaser 
can be recovered back.” This case is distinguished from Morley 
v. Attenborough, Chapman v. Speller, and Hall v. Conder, Earle, 
C. J., saying, ** That in all these cases I think that the conduct of 
the vendor expressed that the sale was a sale of such title only 
as the vendor had ; but in all ordinary sales the party who under- 
takes to sell exercises thereby the strongest act of dominion over 
the chattel which he proposes to sell, and would, therefore, as I 
think, commonly lead the purchaser to believe that he was the 
owner of the chattel.” 

The case of Morley v. Attenborough* was one of the sale of an 
unredeemed pledge, by a pawnbroker, the court considering that 
the offer to sell implied only that the pledge was unredeemed. 

That of Chapman v. Speller® was a sale upon £5 profit being 
given of the vendor’s purchase at a sheriff's sale, the circumstances 
excluding any intimation that the title was any better than that 
acquired of the sheriff. 

Hall vy. Conder® was of a patent-right, and the decision was 
upon the wording of an express warranty. 

The late cases in England fully affirm the ruling in Kichholz 


1 Benjamin on Sales (2d Am. ed.), p. 3 17C. B. x. s. 708. 
583. 4 3 Ex. 500. 

2 1Ib.; 2 Bl Com. 451; Medina v. 5 14Q. B. 621. 
Stoughton, 1 Salk. 210; Lord Raymond, 6 2C. B.n. 22. 
593; Pasley v. Freeman, 3 T. R. 57; Or- 
merod v, Huth, 14 M. & W. 604. 
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vy. Banister, so that the conclusion may well be reached “ that 
the exceptions have become the rule, and the old rule has dwin- 
dled into the exception, by reason, as Lord Campbell said, ‘ of 
having been well nigh eaten away.’ ”} 

And this implied warranty of title upon sale of a chattel is 
considered to apply to the sale of those not in possession as well 
as those in possession.? 

In America, however, a distinction is drawn between sales 
where the vendor is in possession and those where he is not, 
there being an implied warranty of title in the former, but not 
in the latter. 

In Me Coy v. Artcher,s Parker, J., reviewing all the authorities, 
concludes that no case, either in Great Britain or in this country, 
sustains the position that a vendor, who makes no affirmation or 
representation on the sale of a chattel in the possession of a third 
person, can be held liable for a failure of title on an implied 
warranty, though the rule is different where he is in possession ; 
and this he considers not inconsistent with the decision in Pasley 
v. Freeman. Possession, however, need not be actual, — construc- 
tive possession, as that of a bailee or agent of the vendor, being 
sufficient to raise the implied warranty. 

** Possession here must be taken in its broadest sense, and the 
excepted cases must be substantially cases of sales of the mere 
naked interest of persons having no possession, actual or con- 
structive, and in such cases no warranty of title is implied. The 
possession of an agent, or of a tenant in common, holding the 
goods for the vendor, and as his property, and not adversely, is 
the constructive possession of the vendor; and if he sells goods 
thus neid as his, a warranty of title is implied.” ® 


1 Benj. on Sales, §§ 638 to 640; Bag- 


ueley v. Hawley, L. R. 2 C. P. 625; Dick- 
erson v Naul, 4 B. & Ad. 638; Allen v. 
Hopkins, 18 M. & W. 94. 

? In Pasley v. Freeman (3 T. R. 57), Bul- 
ler, J., says: “If an affirmation at the 
time of the sale be a warranty, I cannot 
feel a distinction between the vendor’s 
being in or out of possession. The thing 
is bought of him in consequence of his 
assertion; and if there be any difference, 
it seems to me the case is strongest 
against the vendor when he is out of pos- 
session, because then the vendee has 
nothing but the warranty to rely upon.” 
See also note 1, supra. 


3 Benj. on Sales, § 641, and notes i 
and k; 2 Kent (12th ed.), 478 and notes. 

4 3 Barb. 323. 

5 Morton, J., in Shattuck v. Green, 104 
Mass. 45; Whitney v. Heywood, 6 Cush. 
82,86; Hubbard v. Bliss, 12 Allen, 590; 
Cushing v. Breed, 14 id. 876. The case of 
Shattuck v. Green was one of the sale of 
an undivided half interest in a saloon, 
bought by Shattuck of one Cory, and sold 
by Shattuck to Green, by simply indors- 
ing the bill of sale, “assigned over by 
George J. Shattuck to M. L. Green,” 
Shattuck never having taken posses- 
sion. 
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So in sales of bonds there is 
are not forgeries.! 

There is, however, no warranty of title in sales by officers of 
the law 

3. With regard to warranty of quality there is more doubt, and 
the law is not so well defined. 

(a) In executory contracts for the delivery of goods of a cer- 
tain description, or to be used for a certain purpose, there is an 
implied warranty that the goods furnished shall answer the de- 
scription, or be suitable to the use intended. Lord Abinger 
draws a distinction between a warranty and a condition. He 
says: “ A warranty is an express or implied statement of some- 
thing which the party undertakes shall be part of the contract, 
and though part of the contract, yet collateral to the express 
object of it. But in many of the cases the circumstance of a 


an implied warranty that they 


party selling a particular thing by its proper description has been 
called a warranty, and a breach of such contract a breach of 
warranty ; but it would be better to distinguish such cases asa 
non-compliance with a contract which a party has engaged to 


fulfil.” 

The case was the sale of “Chanter’s smoke-consuming fur- 
nace,” upon an order to send “your patent hopper and appara- 
tus, to fit up my brewing copper with your smoke-consuming 
furnace.” And the court considered the case to be, had the 
vendor complied with his contract. If his contract had been to 
furnish a smoke-consuming furnace generally to suit the pur- 
chaser’s brewery, and that delivered had failed to accomplish the 
purpose, the terms of the contract would not have been fulfilled ; 
but as his contract was to furnish “your patent hopper,” &c., 
and he had done so, he would not be liable, without an express 
warranty, because it failed to suit the purpose of the brewery. 


1 Utley v. Donaldson, 94 U. 8. 29. In 


this case a sale was made of Central Pa- 
cific bonds by telegraph. On shipping the 
bonds the defendants wrote to the plain- 
tiffs, stating, in substance, that they 
would not warrant the genuineness of the 
bonds, and requesting plaintiffs to have 
them examined. Plaintiffs, after a cur- 
sory examination, replied that the bonds 
were 0. K., and paid defendants’ draft. 
The letter of the defendants reached plain- 
tiffs a short time before the bonds and 
draft. It being subsequently discovered 


that the bonds were forgeries, and suit 
being brought for the recovery back of 
the money paid for them, it was held that 
the sale was completed by the telegraphic 
correspondence, and that a warranty of 
title was to be implied. Strong, Clifford, 
and Hunt, JJ., dissenting. See Prentiss v. 
Zane, 8 How. 470; Graham v. Bayne, 18 
id. 60; Taylor v. Merchants’ F. Ins. Co., 
9 How. 390; Filyn y. Allen, 57 Penn. St. 
482; Webb v. Odell et al., 49 N. Y. 588. 

2 Benjamin on Sales, § 641, note k. 

8 Chanter v. Hopkins, 4 M. & W. 399. 
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According to Mr. Benjamin, where goods are made or’supplied 
to the order of the purchaser, there is an implied warranty that 
they are reasonably fit for the purpose for which ordinarily used, 
or fit for the special purpose intended by the buyer, if that pur- 
pose be communicated to the vendor when the order is given; 
but if the specific existing chattel is sold by description, and does 
not correspond with that description, the vendor fails to comply, 
not with a warranty or collateral agreement, but with a contract 
itself, by breach of a condition precedent.} 

In Reed v. Randall,? it was held that where a contract had 
been made for the purchase of a crop of tobacco, which was to be 
well cured and boxed and in good condition, but which was found 
not properly cured, being wet, sweaty, and rotten, it was held 
that, in executory contracts for the sale and delivery of personal 
property, the remedy of the vendee to recover damages on the 
ground that the article furnished does not correspond with the 
contract, does not survive the acceptance of the property by 
the vendee, after opportunity to ascertain the defect; unless 
notice has been given to the vendor, or the vendee offers to re- 
turn the property. He cannot accept the delivery of the prop- 
erty under the contract, retain it after having had an opportunity 
of ascertaining its quality, and recover damages, if it be not of 
the quality or description called for by the contract. Subse- 
quently, in Parks et al. v. Morris Aze ¢ Tool Co.,° it was argued 
that under the decision in Reed v. Randall no warranty could 
attach to an executory contract. 

This was a case of the purchase of axe steel, to be furnished, 
warranted equal to Jessup’s or other standard brands. Here the 
warranty was express, but it was contended that if the steel fur- 
nished was not in fact such as agreed to be purchased, the pur- 
chaser should have returned it, or offered to return, and that no 
right of action survived its acceptance. But the court, distin- 
guishing it from Reed v. Randall, where the defect was a patent 
one, said that “an executory contract for the use of personal 
property may be with warranty, and where the warranty is as to 
its intrinsic quality, which mere observation or inspection will 
not determine, upon receipt and subsequent discovery of breach, 
the vendor can recover upon the warranty ; he is not bound to 
release or offer to return the property ; a return or its equivalent 


1 Benjamin on Sales, § 645. 2 29 N. Y. 858. 3 64 .N. Y. 586. 
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offer is only necessary where a rescission of the contract is sought; 
it is neither necessary nor admissible where a warranty simply is 
relied upon.” 

In The Carondelet Iron Works vy. Moore? it was held that “ the 
mere description of iron sold as mill iron, in a bill rendered to 
the purchaser, will not amount to a warranty that the same is of 
the quality or grade described, but will be regarded as a mere 
statement or expression of opinion as to its quality.” 

The cases generally upon executory contracts, however, speak of 
the obligation, in conformity with the contract, to deliver goods 
of acertain description, as a warranty that they shall be of such 
character, and in some the form of action was for a breach of 
warranty.? 

(6) In executed contracts the question of what constitutes a 
warranty has been of peculiar difficulty. 

That no particular form of words is necessary to create a war- 
ranty was decided by Lord Holt in Cross v. Gardner,’ and in 
Medina v. Stoughton.* 

In Pasley v. Freeman,’ Buller, J., said: “It was rightly held 
by Holt, C. J., and has been uniformly adopted ever since, that 
an affirmation at the time of the sale is a warranty, provided it 
appear in evidence to have been so intended.” 

It is agreed that it is not necessary to say I warrant, but words 
equivalent are sufficient. 

Whether, however, any particular words constitute a warranty 
or not has been a question of general trouble, and great diversity 
of opinion is to be found in the cases. 

The following rules may be laid down, however: A represen- 
tation made anterior to the sale cannot be a warranty,® though if 
made whilst the parties are in treaty it may be? One madea 
month before was held too remote. A warranty cannot be 
made after the sale, unless upon a new consideration.® 


1 78 Ill. 65. 23 L. J. C. P. 162; Stuckley v. Bailev, 1 
2 Wieler v. Schilizzi,17C. B. 619; Bore H. & C. 405; 31 L. J. Ex. 483; Camac v. 
rekins v. Bevan, 3 Rawle, 23; White Mil- Warriner, 1 C. B. 856. 
ler, 71 N. Y. 118; and post, note 1, p. 666. 7 Wilmot v. Hurd, 11 Wend. 584. 
8 Carthew, 90; 3 Mod. 261; 1 Show. 8 Bryant v. Crosby, 40 Me. 9. 
: 9 Roscorla v. Thomas, 3 Q. B. 284; 
4 1 Lord Raymond, 593; Salk. 220. Tuttle v. Brown, 4 Gray, 457; Burdet v. 
5 38T. R. 67; 2 Sm.L. C. 71. And Burdet, 2 Marsh. 143; Reed v. Wood, 9 
see Benj. on Sales, § 613, notes & and /. Vt. 285; Towell vy. Gatewood, 2 Scam. 24; 
® Hopkins v. Tanqueney, 15 C. B. 180; Burton v. Young, 6 Harring. 283; Vincent 
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In general, also, it has been said that where the vendor as- 
sumes to assert a fact of which the buyer is presumably ignorant, 
and upon which he may be expected to rely, that such statement 
constitutes a warranty, no matter what form of words is used; 
but if he states that which is merely a matter of opinion or judg- 
ment, where he is not supposed to have any special knowl- 
edge, and on which the buyer may also be supposed to exercise 
his judgment, this is no warranty, but a representation only.! If 
the statement be in writing it is for the court, but if oral, for the 
jury.2. The mere giving a bill containing words of description 
does not take the question from the jury.* 

The intent with which a statement is made has been said to 
be, and certainly in the older cases was considered to be, material. 
To constitute a warranty the vendor must have intended it as 
such. But there are several cases which consider the intent 
immaterial, and regard the only question to be, did the vendor 
make a statement of a fact, upon which the vendee might prop- 
erly be expected to rely, and upon which the vendee did rely.5 

It is not possible here to consider in detail the number of cases 
in which certain statements have been considered warranties, and 
certain others mere representations. 

Reference to a few will show the contrariety of opinion on the 
subject. 

The following have been considered warranties: A statement 
that a jack was a good and sure foal-getter; that a horse was not 
lame, and vendor would not be afraid to warrant it; also in sale 
of four pictures by Canaletti, left to jury whether a warranty 
or not. So in sale of a couple of Poussins. 


vy. Leland, 100 Mass. 432 ; Wilmot v. Hurd, 


11 Wend. 584 ; Congar v. Chamberlain, 14 
Wisc. 258 ; Hogens v. Plympton, 11 Pick. 
97 et seq. 

1 Pasley v. Freeman, 8 T. R. 51; 
Powell v. Barham, 4 A. & E.478; Jendwine 
vy. Slade, 2 Esp. 572; Stuckley v. Bailey, 1 
H. & C. 405; 81 L. J. Ex. 483; Carter v. 
Crick, 4 H. & N. 412; 28 L. J. Ex. 288; 
Camac y. Warriner, 1 C. B. 356; Duffee 
v. Mason, 8 Cowen, 25; Whitney v. Sutton, 
10 Wend. 411; Chapman v. Murch, 19 
Johns. 290; Starnes v. Erwin, 10 Ired. 226 ; 
Foster v. Caldwell, 18 Vt. 176; Bradford 
v. Bush, 10 Ala. 386; Humphreys v. Cow- 
line, 8 Blackf. 296; Fogart v. Blackweller, 


4 Ired. 238; McFarland v. Newman, 9 
Watts, 56; Wolcott v. Mount,7 Vroom, 
262. 

2 Brown v. Bigelow, 10 Allen, 242; 
Morrill v. Wallace,9 N. H. 111; Terhune 
v. Dever, 36 Ga. 648; Wheeler v. Reed, 36 
Ill. 81; Foster v. Caldwell, 18 Vt. 176; 
Whitney v. Sutton, 10 Wend. 411; Kinley 
v. Fitzpatrick, 5 Miss. 59; Tuttle v. Brown, 
4 Gray, 457. And see, also, cases in pre- 
ceding note. 

8 Borrekins v. Bevan, 8 Rawle, 23. 

4 Ante, note 5, p. 662. 

5 Stroud v. Pierce, 6 Allen, 413; Wat- 
son v. Rowe, 16 Vt. 525; Smith v. Justice, 
13 Wis. 600. 
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These last two cases are distinguished from another case of the 
sale of paintings,! where two pieces were sold by catalogue, one 
as by Claude Lorraine, and the other by Teniers. Lord Kenyon 
had held this statement no warranty, but only an expression of 
an opinion. In the subsequent case of Power v. Barham, which 
was that of the sale of views by Canaletti, referred to above, 
Lord Denman suggested that as Canaletti was a comparatively 
modern painter, of whose works it would be possible to make 
proof as a matter of fact, whilst in the case of very old painters 
the assertion was necessarily a matter of opinion, it was proper 
the jury should decide whether defendant intended a warranty 
or not. In a sale of a horse as a bay gelding got by Cheshire 
Cheese, warranted sound, held no warranty that the horse was 
of breed named. 

In McFarland v. Newman, supra, Gibson, C. J., said, “ On no 
subject have the decisions been so anomalous as on the warranty 
of chattels, and an attempt to arrive at a satisfactory conclusion 
about any principle supposed to be established by them would 
be hopeless if not absurd.” 

A contrast of the decision in that case with the case of Wood 
v. Smith? will emphasize the truth of his remarks. Both were 
of sales of horses. In McFarland v. Newman, the horse sold had 
arunning at the nose, which McFarland assured Newman was 
no more than the ordinary distemper to which colts are subject, 
and had been only of a few days’ continuance, whereas it was 
testified that the horse had exhibited the same symptoms all the 
time McFarland had him, a period of ten or eleven months; and 
the evidence was very strong that he had an incurable disease 
called the glanders. Held, no warranty, though it was said an 
action of deceit would have lain. 

In Wood v. Smith, it was resolved “that whatever a person 
represents at a sale is a warranty.” Plaintiff had during the 
traffic said, inquiringly, “* She is sound, of course?” to which the 
defendant replied, * Yes, to the best of my knowledge.” Plain- 
tiff, “ Will you warrant her?” Answered, “I never warrant, I 
would not warrant myself.” Held, a qualified warranty. Bay- 
ley, J., saying, “* The general rule is that whatever a person rep- 
resents at the time of a sale is a warranty. But the party may 
give either a general warranty, or he may qualify that warranty. 


1 Jendwine v. Slade, 2 Esp. 572. 24 Car. & Payne, 45. 
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By a general warranty, the person warrants at all events; but 
here the defendant gives a qualified warranty, as he only war- 
rants the mare sound for all he knows.” And it being shown 
that defendant knew the mare was unsound, plaintiff recovered. 
According to this decision the plaintiff needed not to bring an 
action of deceit in such a case, or an action of that nature, but 
could recover for breach of warranty. 

In the previous case of Borrekins v. Bevan, Judge Gibson, in a 
dissenting opinion, deplored the flood of innovation which, he 
said, in England and in some of the States of the Union, had 
swept away all rule on the subject of warranty. 

The tendency has certainly been away from the old rule, and 
although the progress has not been regular, we are far in ad- 
vance of Chandelor v. Lopus. That case was of the sale of a 
stone described as a Beloar stone, and it was held that selling 
the stone by that description implied no warranty that it was a 
Beloar stone, and that the rule of caveat emptor applied. 

This would not now, as it is said, be law in England.) | 

The early cases in this country followed the decision of Chan- 
delor v. Lopus. 

In the case of Seixas v. Woods, so often referred to, defendant 
had received wood which was invoiced, advertised, and described 
in bill of parcels as brazilletto, whereas it was peachum wood. 
Held, no warranty. 

So in Swett v. Colgate,? the sale was of a substance described 
in like manner and sold as barilla, when in reality kelp. Held, 
no warranty. 

In Hastings v. Lovering® a different rule was adopted. That 
was a sale of 2,000 gallons prime quality winter oil, and it was 
held that such words in a sale note or ina bill of parcels 
amounted to a warranty that the article agreed with the de- 
scription. 

But a sale of good, fine wine is too indefinite to constitute a 
warranty. 


1 Ante, note 1,p.661; 1Sm.L. Cas.239; 677; 86 L. J. C. P. 124; Paton v. Dun- 
Head v. Tattersall, L. R. 7 Ex. 7; Nichol can, 3 C. & P. 336; Teesdale v. Anderson, 
v. Godts, 10 Ex. 191; 23 L. J. Ex. 314; 4C.&P.198. See also Weall v. King, 12 
Shepherd v. Kain, 5 B. & A. 340; Kainv. East, 452 ; Gardener v. Gray, 4 Camp. 144; 
Old, 2 B. & C. 627 ; Taylor v. Bullen,5 Ex. Bridge v. Wain, 1 Stark. N. P. C. 104. 
779; Allan v. Lake, 18 Q. B. 560; Wieler 2 20 J. R. 196. 

v. Schilizzi, 17 C. B. 619 ; Josling v. Kings- 8 2 Pick. 214. 
ford, 18 C. B.n. 8. 447; 82 L. J. C.P. * Hogins v. Plympton, 11 Pick.97. And 
94; Azeinar v. Casella, L. R. 2 C. P. 481- see Winsor v. Lombard, 18 id. 57. 
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In Osgood v. Lewis,! the statement in a bill of parcels that oil 
was winter-pressed was regarded as an express warranty. 

In Borrekins v. Bevan,’ a distinction was made between species 
and quality ; and it was held, where the plaintiff had purchased 
blue paint, and it was so described in the bill of parcels, that this 
amounts to a warranty that the article delivered shall be blue 
paint, and not a different article, as verditer blue. It was further 
held, that “in all sales of goods there is an implied warranty that 
the article delivered shall correspond in specie with the commod- 
ity sold, unless there are facts and circumstances to show that the 
purchaser took upon himself the risk of determining not only the 
quality of the article, but the kind he purchased.” 

It was also held that it was not necessary to redeliver or tender 
the article before bringing suit, thus putting the recovery not in 
any manner upon a breach of a condition precedent, but strictly 
upon a breach of warranty. In deciding the case, Rogers, J., 
said, “* That a sample or description in a sale note, advertisement, 
bill of parcels, or invoice, is equivalent to an express warranty 
that the goods are what they are described or represented to be 
by the vendor. In the absence of proof to rebut the presumption 
it is of equal efficacy to charge the vendor as if the seller had 
expressly said, ‘I warrant them to correspond with the descrip- 
tion or representation.’’’ And Chandelor v. Lopus, Seixas v. Woods, 
and Swett vy. Colgate were said to be in opposition to the law of 
England, Massachusetts, and Maryland. With regard to the 
difference between executory and executed contracts, the court 
further say: ‘ It has been said that the doctrine only applies to 
executory contracts, but it will be observed that all cases are 
actions on the implied warranty where the contract has been exe- 
cuted, either at the time or afterwards, by payment of the money 
and delivery of the property. In Hastings vy. Lovering® there 
was an attempt made to place it on the ground of an executory 
contract, but this is expressly negatived by the court, who ruled 
the case as one where the contract was executed.” The dissent- 
ing opinion of Gibson, C. J., has already been referred to. With 
regard to the distinction between quality and essential character, 
he said that it was a novelty, and whilst he preferred it to the 
want of all rule whatever observable in the modern cases, yet it 
seemed to have little foundation in reason, and little to recommend 


12H. & Gill (Md.), 495, 522. 2 3 Rawle, 23. 8 2 Pick. 221. 
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it on the score of certainty and convenience in practice, it being 
difficult to comprehend why the vendor should be taken to have 
bought on his own judgment as to quality and not as to essence ; 
nor would it be easy to say how far a change may have been pro- 
duced by adulteration, so as to authorize a jury to determine that 
the one denomination of the article ended and the other began. 
It has been held in many cases, however, that where the quality 
as well as species was indicated, the goods furnished should con- 
form to both.! 

The doctrine of Seizas v. Woods and Swett v. Colgate was mod- 
ified in Hawkins v. Pemberton,? and finally overruled in White v. 
Miller.8 

This last was a case of the sale of six pounds of Bristol cabbage- 
seed. The court held that the seed being so ordered and de- 
scribed in the bill of parcels, there was evidence to go to the 
referee, and he having found that there was a warranty, it must 
be deemed established by his finding, as there was evidence to 
support it. With regard to the general principle it was said, “ The 
doctrine that a bargain and sale of a chattel of a particular descrip- 
tion imports a contract or warranty that the article sold is of that 
description, is sustained by a great weight of judicial authority. 
The cases of Seixas v. Woods and Swett v. Colgate, based mainly 
upon the authority of the case of Chandelor v. Lopus,‘ are, it must 
be admitted, adverse to this view. The case of Chandelor v. Lopus 
has been overruled in England, and the cases in this State referred 
to have been often questioned; and Chancellor Kent, who took part 
in deciding Seixas v. Woods, intimates in his Commentaries a doubt 
whether the case was correctly decided. The case of Hawkins 
v. Pemberton adopts as the law in this State the doctrine upon 
this subject now prevailing elsewhere, that a sale of a chattel by 


1 See Hogins v. Plympton, 11 Pick. 99; 
Lamb v. Crafts, 12 Wend. 855; Bradford 
v. Manly, 18 Mass. 139; Hastings v. Love- 
ring, 2 Pick. 214; Morrill v. Wallace, 9 
N. H. 114; Winsor v. Lombard, 18 Pick. 
60; Walcott v. Mount, 7 Vroom, 262; 8. c. 
9 id. 496 ; Batturs v. Sellers, 5 H. & Johns. 
117; 6 id. 249; Hawkins v. Pemberton, 51 
N. Y. 204; Beals v. Olmstead, 24 Vt. 114; 
The Richmond Trading Mfy. Co. v. Far- 
quar, 8 Blackf. 89; Dounce v. Dow, 64 N. 
Y. 411; Flint v. Lyon, 4 Cal. 17. 

There are decisions which hold that it 


is sufficient if the goods are the same in 
specie and merchantable. Jennings v. 
Gratz, 8 Rawle, 168; Borrekins v. Bevan, 
8 Rawle, 23; Carson v. Bailie, 19 Penn. 
St. 375; Fraley v. Bispham, 10 id. 320; 
Wetherill v. Neilson, 20 id. 448; Ender v. 
Scott, 11 Ill. 35; Dailey v. Green, 15 Penn. 
St. 118; Hyatt v. Boyle, 5 Gill & J. 110. 

2 51 N. Y. 198. 

8 71 N. Y. 118. 

4 Cro. J. 4. 

5 2 Kent, 479. 
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a particular description is a warranty that the article sold is of the 
kind specified; and this case was recognized in Dounce v. Dow! 
as modifying the doctrine of Setzas vy. Woods and Swett v. Colgate. 
We think the modern doctrine upon the subject is reasonable, 
and proceeds upon a just interpretation of the contract of sale. 
A dealer who sells an article, describing it by the name of an 
article of commerce, the identity of which is not known to the 
purchaser, must understand that the latter relies upon the de- 
scription as a representation by the seller that it is the thing 
described ; and this constitutes a warranty. We content our- 
selves without further argument with referring to some of the 
cases bearing upon this question, which must, we think, be re- 
garded as decisive.” The judgment was for the difference in 
the value of the crop raised and that of a similar crop of Bristol 
cabbages. 

The warranty is not, however, to be extended beyond a reason- 
able interpretation. Thus a sale of tallow does not import that 
it should be of good quality and color;* nor of horn chains that 
they should be made entirely of horn ;* nor of manilla sugar that 
it should not be inferior and contain more impurities than ordi- 
nary manilla sugar. It is said, however, that in sales by de- 
scription there is an implied warranty that the goods shall be 
merchantable.® 

(c) Sales by Sample.— That in sales by sample the bulk should 
correspond with the sample shown is of such universal acceptation 
that it need not here be considered. 

In Pennsylvania, however, upon the authority of Borrekins v. 
Bevan, distinguishing between quality and essence, the decisions 
are that in sale by sample the only warranty is that the bulk 
should correspond in kind with the sample, and be merchantable.’ 


1 64.N, Y. 411. 


2 Barr v. Gibson, 3 M. & W. 390; 
Budge v. Main, 1 Har. 505; Shepherd v. 
Kain, 5 B. & Ald. 210; Baker v. Barness, 
3 B. & S. 749; Allan v. Lake, 18 Ad. & 
El. nx. s. 561; Power v. Barham, 4 Ad. & 
El. 473; Borrekins v. Bevan, 3 S. & R. 87; 
Henshaw vy. Robbins, 9 Met. 83; Hawkins 
v. Pemberton, supra. 

8 Lamb v. Crafts, 12 Met. 353. 

4 Swett v. Shumway, 102 Mass. 365. 

5 Gossler v. Eagle Sugar Refinery, 103 
Mass. 331. See also on subject generally : 


Flint v. Lyon, 4 Cal. 17; Bertram v. Lyon, 
1 McAIl. 53; Webber v. Davis, 44 Me. 147. 
See Hight v. Bacon, 126 Mass. 10; Smith 
v. Baker, 40 L. T. R. w. 8. 261. 

6 Gardiner v. Gray, 4 Camp. 144; Mer- 
riam v. Field, 24 Wis. 508; Jamilton v. 
Ganyard, 3 Keyes (N. Y.), 45; McClung v. 
Kelley, 21 lowa, 508; Gaylor Mfg. Co. v. 
Allen, 53 N.Y. 518; Hyatt v. Boyle, 5 Gill 
& J.110; Gallagher vy. Waring, 9 Wend. 
10; Hanks v. McKee, 2 Litt. 227; Benj. on 
Sales, § 656. 

1 Fraley v. Bispham, 10 Penn. St. 320. 
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(d) In the case of Chanter v. Hopkins, supra, it was held as 
stated that ‘* the defendant having defined by the order the par- 
ticular machine to be supplied, the plaintiff performed his part of 
the contract by supplying that machine, and was entitled to re- 
cover the price,” &c. 

So it was held, also, in Ollivant v. Bayley... And we find in this 
country a similar ruling in a case arising in Virginia,? where the 
plaintiff ordered of the defendant 150 barrels of an article manu- 
factured by the defendant, called  Chappell’s Fertilizer,” to be 
used on plaintiff’s land. The defendant recommended the ferti- 
lizer, but there was no warranty nor fraud. In deciding the case 
Judge Robertson said, * If the plaintiff, relying on the defendant’s 
skill and judgment, had applied to him to furnish a manure which 
would produce the effect attributed to Chappell’s Fertilizer, with- 
out specifying what particular kind of manure he wanted, and 
the defendant had accordingly furnished an article which proved 
to be entirely worthless, there would be good ground for imputing 
an implied warranty.” 

(e) Thus, in Brown v. Edgington,’ where the plaintiff, wishing 
a rope to raise pipes of wine, and the defendant undertook to 
supply one, the rope proving defective, defendant was held liable. 
And it is sufficient if the manufacturer or dealer know the pur- 
pose to which the article supplied is to be put.* 

The language of Best, C. J., in Jones v. Bright, is, “If a man 
sells an article, he thereby warrants that it is merchantable ; 
that is, fit for some purpose. If he sells it for a particular pur- 
pose, he thereby warrants it fit for that purpose.” 

(f) Among the implied warranties is that of the manufactu- 
rer that there are no latent defects arising from the process of 
manufacture ; and even if the sale be made by sample, and the 
latent defect exist in the sample, the manufacturer is liable upon 
his implied warranty as a manufacturer.® 

Aliter, if there be a latent defect both in sample and in bulk of 
goods sold, and the vendor be not the manufacturer.® 

And, further, there isan implied warranty on the part of a man- 
ufacturer that goods supplied by him are merchantable.’ 


16Q. B. 288. Jones, 32 Gratt. 518. See Pease v. Sabin, 
2 Mason v. Chappell, 15 Gratt. 572. 388 Vt. 432. 
See Camac v. Warriner, 1 Man., Gr. & 5 JTeilbutt v. Hickson, L. R. 7 C. P. 488. 
Scott, 356; s. c. Eng. C. L. R. 354; dfis- 6 Dickinson v. Gay, 7 Allen, 29. 
ner v. Granger, 4 Gilm. 69. 1 Laing v. Fidgeon, 6 Taunt. 108; Hol- 
8 2 Man. & Gr. 279. combe v. Hewson, 2 Camp. 391. 
# Jones v. Bright, 5 Bing. 583; Gerst v. 
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Where, however, the manufacturer is limited to the particular 
material out of which his wares are to be made, as where the con- 
tract was to deliver bar iron to be made of Centre County metal, 
this implied warranty no longer exists. 

(g) Where provisions are sold for immediate consumption, as 
by dealers and common traders, there is an implied warranty that 
they are wholesome ; but this does not apply to sales of same as 
mere articles of merchandise.? 

And it is said that where a salesman sells in a public market 
meat which has no defect discoverable by ordinary inspection, 
but which is afterwards found to be unfit for human food, toa 
purchaser who selects it himself, there is no implied warranty? 

(h) The rule of caveat emptor does not apply where there is no 
opportunity to inspect the commodity.4 

(¢) No warranty is implied from the payment of a sound price 
merely: it is only a circumstance to which the jury may look in 
connection with other proof.® 

4. The examination of authorities has been herein of the most 
cursory character, and necessarily so. No reference has been had 
to the decisions in South Carolina, where the rule has been rather 
caveat venditor than caveat emptor, nor to those in Louisiana, 
where the civil law prevails. 

The overruling in New York of Seizas v. Woods and Swett v. 
Colgate places that State, as it is said, in accord with the English 
and Massachusetts courts, and it is supposed with those of most 
of the States. 

We find it repeatedly stated by text-writers that the rule of 
caveat emptor was the result of the general practice of sales in 
market overt. It certainly suits only the simplest transactions, 
where both buyer and seller rely entirely upon their own judg- 
ment as to quality and price. But most of the transactions in 
large commercial centres are to quite an extent of such a charac- 
ter as compel a reliance by the vendee upon the vendor's state- 
ments and perfect good faith. And by necessity, to carry out the 

1 Kirk v. Nice, 2 Watts, 367. 4 By Lord Ellenborough, in Gardiner v. 

2 Winsor v. Lombard, 18 Pick. 57; Gray, 4 Camp. 144. 

French v. Vining, 102 Mass. 132; Bracklin 5 Hilliard on Sales (3d ed.), p. 330; 
vy. Fonda, 12 Johns. 467; Hoover v. Peters, Parkinson v. Lee, 2 East, 314; Mixer v. Co- 
18 Mich. 51; Divine v. McCormick, 50 burn, 11 Met. 559; McKinney v. Fort, 10 
Barb. 116. Tex. 220; Walton v. Cody,1 Wis. 420; 


8 Smith v. Baker, 40 L.T. R. n. 8. 261; Long v. Higginbottom, 28 Miss. 772. 
Reporter, vol. vii. p. 736. 
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true intent and meaning of contracts, the rule of construction has 
had to change. 


As at present construed, it is thus stated by Mellor, J., in Jones 
v. Just — 


“ First, Where goods are in esse and may be inspected by the buyer, and 
there is no fraud on the part of the seller, the maxim caveat emptor applies, 
even though the defect which exists in them is latent and not discoverable 
on examination; at least where the seller is neither the grower nor the 
manufacturer.’ The buyer in such a case has the opportunity of exercising 
his judgment upon the matter; and if the result of the inspection be unsat- 
isfactory, or if he distrusts his own judgment, he may, if he chooses, require 
a warranty. In such a case it is not an implied term of the contract 
of sale that the goods are of any particular quality or merchantable. So 
in the case of thesale in a market of meat which the buyer had inspected, 
but which was in fact diseased and unfit for food, although that fact was 
not apparent on examination and the seller was not aware of it, it was 
held that there was no implied warranty that it was fit for food, and that 
the maxim caveat emptor applied.’ 

“ Secondly, Where there is a sale of a definite existing chattel specifically 
described, the actual condition of which is capable of being ascertained by 
either party, there is no implied warranty.* 

“ Thirdly, Where a known, described, and defined article is ordered of a 
manufacturer, although it is stated to be required by the purchaser for a 
particular purpose, still if the known, defined, and described thing be actu- 
ally supplied, there is no warranty that it shall answer the particular pur- 
pose intended by the buyer.® 

“ Fourthly, Where a manufacturer or dealer contracts to supply an article 
which he manufactures or produces, or in which he deals, to be applied to a 
particular purpose, so that the buyer necessarily trusts to the judgment or 
skill of the manufucturer or dealer, there is in that case an implied term of 
warranty that it shall be reasonably fit for the purpose to which it is to be 
applied.® In such a case the buyer trusts to the manufacturer or dealer, and 
relies upon his judgment and not upon his own. 

“ Fifthly, Where a manufacturer undertakes to supply goods manufac- 
tured by himself or in which he deals, but which the vendor has not had 
the opportunity of inspecting, it is an implied term in the contract that he _ 
shall supply a merchantable article.’ And this doctrine has been held to 


1L.R.3Q. B. 197; 87 L. J. Q. B. 5 Charter v. Hopkins, 4 M. & W. 899; 
2 Parkinson vy. Lee, 2 East, 314. Ollivant v. Bayley, 5 Q. B. 288. 
8 Emmerton v. Matthews, 7 H. & N. 586; 6 Brown v. Edgington,2 M. & G. 279; 
81 L. J. Ex. 139. Jones v. Bright, 5 Bing. 533. 
4 Barr vy. Gibson, 3 M. & W. 890. 1 Laing v. Fidgeon, 4 Camp. 169; 6 
Taunt. 108. 
VOL. Il.—N. 8. 46 
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apply to the sale by the builder of an existing barge, which was afloat, but 
not completely rigged and furnished; there, inasmuch as the buyer had 
only seen it when built, and not during the course of the building, he was 


considered as having relied on the judgment and skill of the builder that 
the barge was reasonably fit for use.” * 


Toomas W. PEIRCE. 
Saint Louis, Mo. 


1 Shepherd vy. Pybus, 3M. & G. 868. 
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Massachusetts Digest. A Digest of the reported decisions of the Supreme Court 
of the Commonwealth of Massachusetts, from 1804 to 1879, with references, 
to earlier cases. By Epmunp H. Bennert, RussELL Gray, and Henry 
W. Swirr. Three volumes. Boston: Little, Brown, & Co. 1881. 


WE have had occasion to apply to parts of this Digest the commonest test to 
which Jaw- books are put, that is to say, we have had to use it in a hurry, and 
we have found what we wanted more easily than we could do with the preceding 
Massachusetts Digest in common use. We have also taken time to compare 
many of its titles and their cross-references with those of the other Digest, and 
have found that we cannot do better than to quote for the information of the pro- 
fession a part of the preface, which gives an account of the new work. 

“This Digest is based on that by Hon. Edmund H. Beunett, and Franklin 
F. Heard, Esq., published in 1862, of the Reports from the first volume of Mas- 
sachusetts Reports to the eighth volume of Gray’s Reports inclusive (1804- 
1857). That work has been most carefully revised throughout, errors found in 
it have been corrected, the cases under the various titles have been rearranged, 
and many repetitions, which it is hoped have become unnecessary by reason of 
an improved system of cross-references, have been expunged. 

“Some cases, falling within the above period, were omitted in that work. 
These are mostly of minor importance ; but for the sake of completeness they 
are all inserted in the present Digest. 

“For the same reason, the cases in Quincy’s Reports (1761-1772), published 
in 1865, have been added, although they are generally of more antiquarian than 
practical interest. 

“Some additional cases have also been supplied from Dane’s Abridgment, 
and a few from periodical, manuscript, and other sources, which are not printed 
in the regular series of Reports. 

“The later decisions incorporated in this Digest extend from the ninth volume 
of Gray’s Reports to the one hundred and twenty-seventh volume of Massachu- 
setts Reports, both inclusive; the latter being the last volume published when 
the electrotyping of this work was begun. These decisions fill fifty-three vol- 
umes of Reports, and extend over a period of twenty-two years (1857-1879). 

“ Decisions of the Supreme Court of the United States, affirming, reversing, 
or overruling the decisions of the Supreme Judicial Court of this Commonwealth, 
in cases arising under the Constitution and laws of the United States, have also 
been noted. 

“This book does not pretend to be a Digest of the statute law; it is never- 
theless believed that the statutes on which decisions are founded have been in- 
dicated, and that references have been very generally inserted to such others as 
have confirmed, reversed, or modified previous decisions of the court, or have 
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repealed or altered statutes which had been the subject of judicial interpreta- 
tion. 

“The general plan and system of titles of the former Digest has been re- 
tained in this, as being the most familiar to the profession; but the divisions 
and subdivisions of the titles have been somewhat changed and greatly elabo- 
rated, and the cross-references made more numerous and specific.” 

One of our exchanges of another State has recently said, in a notice of 
the book: “The well-known name of the leading editor is a sufficient guaranty 
for the careful and intelligent performance of this great labor.” 

We can add for those who know the exceptional learning and ability of the 
other two authors, who, we understand, have done the bulk of the new work, that 
the profession may take it for granted that it needs what they put their names to. 


A Treatise on the Law of Judgments. By A. C. Freeman. Third Edition, 
revised and greatly enlarged. San Francisco: A. L. Bancroft & Co. 1881. 
Tuts book, the first and second editions of- which were published in 1873 and 

1874 respectively, was originally received with much favor, and has doubtless 

proved a very useful book to the profession, especially in view of: the statement 

of the author in the preface to the first edition, that ‘‘no attempt has been made 
to collate the various decisions constituting the law of judgments before.” There 
is, to be sure, Bingham on Judgments, London, 1815; but this book has a de- 
cidedly ancient aspect, and does not treat the subject of res adjudicata at all. 

On the other hand, in Bigelow on Estoppel and Herman on Estoppel and Wells 

on Res Adjudicata, the subject of res adjudicata is treated, but not the subject of 

judgments generally. 

The author says, in the preface to this edition, that he has felt a desire to re- 
construct and amplify his former work, which he has not been able to gratify 
from the press of other engagements, and it seems to us that in certain parts the 
discussion might proceed with a little more order and logical method. Instead 
of the subject unfolding itself gradually, different topics succeed each other hap- 
hazard, or according to a plan not made apparent to the reader. We do not ad- 
vance, in the reading, from stage to stage ; but there is a promiscuous collection 
of cases called to our attention, not sufficiently connected with each other to fix 
themselves in the memory or produce any very definite impression upon the 
mind. Chapters 8, 9, 11, 12, and 13 all discuss different parts of the subject of 
res judicata, They should be rearranged, and the connection between them 
made apparent. Why chapter 8 is put first of these we are unable to see. The 
doctrine that a judgment is liable to be impeached in a collateral proceeding by 
showing want of jurisdiction, which is the subject of this chapter, would natu- 
rally come up for discussion, we think, after explaining the effect of a judgment 
in a collateral proceeding, which is the subject of the twelfth chapter. The 
thirteenth chapter seems to us peculiarly unfortunate. What phase of the sub- 
ject is intended to be presented therein we confess we do not see. ‘ Impeaching 
judgment” seems, at any rate, to be a misnomer; for that is certainly the sub- 
ject of the eighth chapter, and is treated there in nearly fifty pages, whereas 
this chapter covers only four. 

The book does not pretend, we believe, to be a complete collection of the 
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cases on the subject of judgments. We have found that it is not safe to rely 
upon it as taking the place of the digest of the particular State whose law is in 
question. There must be many important cases in the reports of the various 
States that have not been incorporated by Mr. Freeman into his work. On the 
point of what is a final judgment, for instance, Curtis on the Jurisdiction, &c., 
of the Courts of the United States cites in the text and notes quite a list of cases, 
some of them very recent ones, in the Supreme Court of the United States, only 
one of which is cited by our author. There are cases on the same point in the 
Massachusetts reports, the citation of which would improve the treatment of 
that point. For example, in 11 Gray, 387, it is decided that, in an action against 
several parties to a promissory note, if the jury return a verdict as to one with- 
out finding any verdict as to the others, exceptions may be entered in the upper 
court before the case is disposed of as to the other parties in the court below. 
And in 119 Mass. 188, it is decided that, in case there are two counts, both must 
be disposed of before an appeal can be taken. By the way, we may be allowed 
to mention that Judge Curtis offers, as a perfect test to ascertain whether a 
judgment is a final judgment, this: Can an execution issue on it? 

In section 331 an English case is cited, deciding that an action for an instal- 
ment of rent due on a lease may be defended on the ground of a previous sur- 
render of the lease, although in a previous action rent had been recovered for a 
time subsequent to the time of the alleged surrender; and the author thinks 
that this would not be law in America. The English case is commented on in 
the same way, we may say, in Bigelow on Estoppel. But in 114 Mass. 19, we 
find a decision precisely like the English case. 

We find something to criticise in the author’s classification of judgments. We 
think the judgment “‘ non obstante veredicto” is not one given where no issue 
has been made by the party required to plead, like the judgments on default 
with which it is classified, but, on the contrary, before judgment non obstante 
veredicto can be pronounced there must be both an issue of fact and an 
issue of law. 

We notice that the headings of the sections in full-faced type do not always 
fairly indicate the contents of the section, e.g. see sections 3, 25,27. —, 

In the twelfth chapter, by comparing the analysis at the head of the chapter 
with the text it will be found that the divisions and subdivisions of the former 
are not fully carried out in the latter, and that there are other variations, all 
giving an appearance of negligence. 

The additions made in the present edition are substantial and valuable. This 
edition contains 691 pages to 617 in the former. An entire chapter is added on 
attacking judgments on Habeas Corpus, which is timely. 

A section is incorporated on foreign proceedings in bankruptey. 

We may mention some of the interesting cases, first cited in this edition, 
which have attracted our attention. There is the case of Windsor v. McVeigh, 
93 U. S. 274, cited in section 118, in which the question was whether the 
judgment of a district court of the United States confiscating property in Vir- 
ginia during the war on account of the alleged disloyalty of the owner could be 
impeached on the ground of want of jurisdiction of the court, because after the 
appearance of the claimant his appearance was ordered to be struck out, and he 
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was not allowed to be heard. The majority of the court held that the judgment 
was void for want of jurisdiction, saying that a sentence of court pronounced 
against a party, without hearing him or giving him an opportunity to be heard, 
is not a judicial determination of his rights, and is not entitled to respect in any 
other tribunal; but three judges dissented. The author says that this decision 
introduces a new element into the description of jurisdiction. Another point of 
jurisdiction is decided in the case of Dow y. Johnson, 100 U. 8. 158, cited in 
section 120, which was an action brought in the United States Circuit Court 
in Maine, on a judgment obtained against the defendant in Louisiana during 
the war. The defendant was a brigadier-general in the Union army, and was 
sued in New Orleans, during the occupation of that city by the Union forces, 
for seizing certain property, in which suit he allowed himself to be defaulted. 
The majority of the court held that the courts of Louisiana, although authorized 
by General Butler to hear causes between parties, had no jurisdiction over the 
defendant. Section 604 contains a general discussion, based upon recent cases 
in the United States Supreme Court, of the character, as to validity or invalidity, 
of the judgments of the courts of the Confederate States during the war. The 
case of Cromwell y. County of Sac, 94 U. 8. 351, presents an important point 
as to the scope of the estoppel effected by a verdict and judgment. It decides 
that, while a judgment on the merits is a complete bar to another action on the 
same claim, in an action on a different claim it operates as an estoppel only as 
to the matters controverted in the former action. 

Section 567 notices Pennoyer v. Neff, 95 U. S. 714, a decision of much 
practical importance. That case establishes that in case of a non-resident not 
served with process within the State, but who has property within the State, 
while such property can be applied by suit to the payment of a claim if 
attached on mesne process, a levy of execution on the same would be invalid 
if no previous attachment had been made in the suit ; because it is the attach- 
ment of property alone that gives jurisdiction, and the mere presence of property 
within the State will not suffice. 


Clarendon Press Series. Select Titles from the Digest of Justinian. Edited by 
Tuomas Erskine Houuanp, D.C.L., of Lincoln’s Inn, Barrister-at-Law, 
Chichele Professor of International Law and Diplomacy, and Fellow of All 
Souls’ College, Oxford; and CHarLtes LANCELOT SHADWELL, B.C.L., of 
Lincoln’s Inn, Barrister-at-Law, and Fellow of Oriel College, Oxford. Ox- 
ford: At the Clarendon Press. 1881. 


Tue editors of this work have tried, as they state in the preface, to select 
the most important titles of the Pandects, ‘‘to group them under heads which 
are familiar to readers of the Institutes ; viz., introductory or general matter, the 
law of family, the law of property, and the law of obligations. Under each of 
these heads the order in which the several titles follow one another is made to 
correspond as nearly as may be with that observed in the Institutes. Each title 
has been supplied with an analytical head-note, and with illustrative references 
to parallel places in the Corpus Juris and in the Institutes of Gaius.” 

There is no doubt but that this work can be of great use to any one desirous 
of studying Roman law. Too much, however, must not be expected of it. A 
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student who imagines that with a mere elementary knowledge of the Institutes 
he can master thoroughly any of the important titles of the Pandects simply by 
reading the text will find himself disappointed, even if he uses this edition, and 
looks up carefully the quoted parallel passages as well as the head-notes. This 
is not the fault of the editors, but a consequence of the nature of the Digest; it 
can by no possible grouping be made to be a systematic hand-book on Roman 
law. It requires often a thorough knowledge of the whole to understand the 
meaning in which a particular word is used, and to reconcile passages which at 
first sight appear conflicting. It is well known that even the greatest masters 
differ widely in the interpretation of many fragments. 

But though a knowledge of the text is not enough, no study of a systematic 
work can be of much value without it. The Pandects are not a succession of 
riddles; many fragments are perfectly clear at first sight. These are eminently 
proper to make us admire the powerful reasoning of the Roman jurists. But a 
consequence of the exclusive study of commentators is that too often only the 
contested passages in the Pandects are looked up. Savigny warned students 
against this ‘‘ reading the text merely when the commentator refers to it in order 
to prove some doubtful point.” Since his time, however, the number of theories 
and controversies has increased to such a frightful degree that the feeling of the 
average student can be understood which prompts him to consider those frag- 
ments which have not been discussed as not being worth his attention. To 
counteract this mistaken idea, nothing is more fit than the course adopted in 
some foreign universities; viz., to read with the class titles of the Digests dis- 
cussing the questions decided, and the reasons adduced for the decision. If, as 
will often be the case, the class consists of law-students, this will lead to a dis- 
cussion of the corresponding points in the national law, and thus open a field 
for comparative jurisprudence. 

For this object the work of Messrs. Holland and Shadwell is eminently fitted. 
The choice of the titles is very judicious, though perhaps a few more might have 
been added. The doctrine of possession, for instance, would have been rendered 
clearer if the titles on the Interdicta (16 & 17, B. 43) had been inserted ; for in 
Roman law the knowledge of the remedies by which a right is protected is im- 
portant, if we want to understand its nature. So in the part which treats of 
obligations there is not one title treating of the mode in which obligations are 
extinguished, yet B. 46, T. 2, de novationibus, and B. 16, T. 2, de compensa- 
tionibus, ¢.g., contain many important fragments. The latter is specially inter- 
esting on account of the analogy between the doctrine of compensation and that 
of set-off. But ina work of this kind it is better to print too little than tou 
much. The book will certainly prove to be a most valuable contribution to the 
literature on this subject. 


A Synopsis of the Testamentary Laws of all the States and Territories. By 
Epw. H. WILxIAMson, Attorney-at-Law and Conveyancer. Philadelphia: 
Published by Rees, Welsh, & Co. 1881. 


Tuts little work is a convenient book for reference. It summarizes the law 
of the several States and Territories concerning wills, giving such information 
on the subject as an attorney should be able to give, as to the law of his own 
State, off-hand and without reference to the statutes. 
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With the exception of Nevada, the synopses have been prepared by attor- 
neys of the several States and Territories to which they relate. The editor 
recommends the compilers as competent. In a number of instances, at least, 
they are men having more than a local reputation. 

As a book from which to get general information, this work can be recom- 
mended; but it must be remembered that it does not state the law fully, and 


that, before acting upon its information, it would be well to consult the 
statutes. 


Zeitschrift fiir die gesamte Strafrechtswissenschaft. Herausgegeben von Dr. 
ApoLF Docuow, ord. Prof. d. Rechte in Halle, und Dr. Franz vy. Liszr, 
ord. Prof. d. Rechte in Giessen. Erster Band. Erstes Heft. Berlin und 
Leipzig: Verlag von J. Guttentag (D. Collin). 1881. Wien: Manz’sche 
K. K. Hofverlags- und Universitiits-Buchhandlung (H. Manz). 

THE first number of this ‘ magazine of the collective science of criminal law” 
has recently appeared in Germany, and, as it is to treat of criminal law in all 
countries, it would be of general interest here in America, did the majority of 
those interested in criminal law in this country study the subject as a science. 

According to the prospectus of the editors, the object of the magazine is to 
discuss, primarily, criminal law and procedure, and, secondarily, the laws of the 
press and such arts and sciences as are auxiliary to criminal law (e.g. the regu- 
lating of prisons), and thus give a true and full account of the present condition 
and the progress of criminal legislation and science in Germany and other coun- 
tries, as well as render possible the working together of all who, however they 
may differ in nationality and mode of thought, are at one in their desire to ad- 
vance the interests of criminal law. The magazine will consist of essays on the 
above-designated topics, in the selection of which essays preference will be given 
to those devoted to questions of general rather than local interest, and to those 
devoted to questions of the day rather than to historical discussions. It will 
also contain notices of the literature of the subject, special essays-being devoted 
to works of permanent importance; and the whole will be supplemented by an 
annually appearing index. Reviews of what is being done in the fields of crim- 
inal law in countries other than Germany will be given with such frequency that 
each country will come up for review about once in two years. 

The first number seems to bear out well the promise of the prospectus, the 
leading article (Strafgesetzgebung, Strafjustiz, und Strafrechtswissenschaft in 
normalem Verhiiltniss zu einander) being from the pen of Professor Binding, of 
Leipzig, perhaps the leading authority on Strafrechtswissenschaft in Germany. 
The other articles, from men less widely known, would perhaps be of less in- 
terest to the general reader. We notice many well-known names in the list of 
future contributors, among which Von Bar, Binding, Sir Fitzjames Stephen, 
Wharton, and Zitelmann will be old acquaintances to persons interested in the 
science of criminal law. 


A Sketch of the Life of Thomas Donaldson. By Grorce WILLIAM Brown. 
Baltimore: Cushings & Bailey. 1881. 


Tuts pamphlet, besides being of interest to the late Mr. Donaldson’s friends, 
is of value to the profession for its account of his high character, his gradual suc- 
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cess at the bar, and his useful and honorable career as a citizen. It has an 
especial general interest because of the reflections of the learned author, Judge 
Brown, who was mayor of the city of Baltimore, Maryland, on the 19th April, 
1sG1, upon the history of that city during the war of the Rebellion. To those 
who have lived both North and South the following sentences from such an 
authority will be most significant. The author says: ‘‘ The domestic strife was 
bitter, and cut through society, often separating in feeling, if not in fact, parents 
and children, brothers and sisters, and sometimes even husbands and wives. 
Since then, it has been generously forgiven and forgotten, the dividing line has 
vanished, and none are now found to regret that the cause of the Union 
prevailed.” 


BOOKS RECEIVED. 

A Treatise on the Law of Partnership, including its Application to Companies. Fourth 
Edition. By the Hon. Sir Nathaniel Lindley, Knt., one of the Judges of Her 
Majesty’s High Court of Justice ; assisted by Samuel Dickinson, Esq., of Lincoln’s 
Inn, Barrister-at-Law. Edited and annotated by Marshall D. Ewell, LL.D. In 
two volumes. Vol. I. Chicago: Callaghan & Co. 1881. 

Federal Practice. Consisting of the Statutes of the United States relating to the 
organization, jurisdiction, practice, and procedure of the federal courts, and 
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GENERAL NOTES. 


National Feeling and the Laws of the United States. — Since judges as 
well as legislatures are affected. consciously or unconsciously, by political con- 
victions, and since politics involve every human interest and make impartiality 
most difficult, if not impossible, — as the world saw without long surprise in the 
memorable Electoral Commission, — it has always been true that laws, notwith- 
standing their formal shape or logical pretensions, rest largely upon the feelings 
of the people. The great feeling of nationality, for instance, developed by the 
war of the Rebellion and the experiments of reconstruction, has clearly affected 
the Supreme Court of the United States in construing the Constitution. 

That feeling of being one nation has grown in a solemn and lasting increase 
during the past three months. The prolonged personal suffering of the late 
President of the United States brought home to men, women, and children 
throughout those States the meaning of the office in the way in which human 
nature now and then floods us unexpectedly with light. The blundering crime 
of an enemy of society awakened its members to cherish their common and mu- 
tual interests, and pointed them to the centre of the law and order upon which 
those interests rest. 

Since the 2d of July Americans have been one. 

The intensity of the feeling will naturally abate in some degree, but the ex- 
perience will not be lost, and one of its results is sure. Since the assassination 
of Garfield we are more of a nation. Moreover, we say with due respect that 
there is reason to hope that since that event President Arthur is more of a man. 

But what lawyers have to recognize is that the tendency, of which this is a 
great era, is to make the people of every State and Territory patient under and 
sympathethie with some decisions of the Supreme Court of the United States 
which insist upon the sovereignty of the Nation, with no less an emphasis than 
upon the sovereignty of the States. Take for example, Ez parte Siebold, 100 
U.S. 371. 


It is feeling, which, although it may not solve the paradox, nevertheless settles 
the law. 

That feeling, however, is not the feeling of those who keep alive with one 
breath the sectional distrust and hatred which in another breath they say should 
die. 

The feeling which is our salvation is the sentiment of mutual confidence, 
based first upon the individual necessities of civilized life felt in the business 
of every man, and next upon the good sense and character of the leaders whe 
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are actually, if not apparently, the most influential in all parts of the country 
in the long run. We share with others the disgust and anxiety bred of facts 
and doubts which must perplex our country. But we hold with the wisest and 
best of her citizens a reasonable hope of general improvement notwithstanding 
grave lapses here and there. 

Neither lawyers nor other men will ever wholly agree upon constitutional 
questions or what is the summum bonum. But whatever forms legislation or 
judicial decisions may take, the thing that will control them is now, as it was 
when Abraham Lincoln spoke of slavery, —the Union. Then, as against re- 
bellious States, it was the Union—whether with or without slavery —the 
Union that was to be preserved. So now, as against repugnant laws, it is the 
Nation which is to be served. “We are aware of some of the difficulties of ap- 
plying this general statement and of some weighty objections to what we say ; 
but we are not now arguing, we are expressing a sentiment which is one of the 
facts of our national life, — a sentiment with which the constitutional law of the 
country is now highly charged. Convictions are constitutional. This is true of 
individuals and nations. As the people of all the States feel more and more 
convinced that they are one nation, their lawyers may try if they please to find 
reasons for the feeling, but they must make rules to suit the fact. Lawyers 
who would be statesmen or who would support statesmen must add to precedents. 


Conditions Precedent, Conditions Concurrent, and the Intention 
of Parties.—The Case of Pordage v. Cole. — Mr. MceMurtrie’s valuable 
discussion in the leading article in this present number upon Rescission of Divisi- 
ble Contracts leads us to refer our readers to Professor Langdell’s able treatment 
of the case of Pordage v. Cole in his “Summary of the Law of Contracts,” 2d ed., 
especially on pages 190-191, § 146, and page 178, § 140. In view of that and 
of what Mr. MeMurtrie suggests towards the end of his article about Pordage v. 
Cole having decided a point of pleading, perhaps we may as well try to grope 
our way for a short distance in the fog which hangs about that case. 

Is not the point of Pordage v. Cole this single one, namely, the word “ pro,” 
or ‘‘ for,” in the covenant in question, does not import a condition precedent ? 
Since it was held not to have that meaning, it was a matter of no dispute that 
an averment of performance was not necessary. The question was not what is 
the right way to draw the declaration, but what is the plaintiff declaring upon ; 
if he is declaring upon a covenant depending upon a condition precedent, of course 
he must aver performance. The defendant’s counsel argued that ‘ ‘ pro’ made a 
condition in things executory.” But the court, without, it is true, mentioning 
the word “ pro,” held that that word in that case did not mean a condition pre- 
eedent, and therefore the court said ‘‘the action was well brought without an 
averment of the conveyance.” The fact that the court said these words in ex- 
pressing its opinion that the declaration was good, does not imply that the point 
decided was a point of pleading. Those words merely amounted to saying that 
the demurrer was in vain because the plaintiff’s declaration was good, and 
the court thought the declaration to be good because it held that the ‘word 
“pro” did not import a condition precedent. It seems that to call this decision 
one upon a point of pleading is to stick in the words of the counsel and the court, 
and not to go to the gist of the case. 
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Now, the meaning of the word “pro” being the point decided, what reason 
did the court give for its decision that “ pro” in that case does not mean a cen- 
dition precedent ? The reason it gives is that the deed in the case shows that 
each party has a mutual remedy, and from that the court infers that the parties 
did not intend that the land should be conveyed “ for” the money before the 
money was paid “ for” the land. That is to say, the court sticks in a technical 
view of a remedy, as if that was anticipated by the parties as worth bargaining 
for, instead of going to the evidently real desire and intention of the parties, 
which was a mutual and concurrent transfer of land and money (neither being 
precedent), the conditions being concurrent, as follows: The plaintiff intended 
to say, ** L will convey the land when you pay the money, if you pay it before 
midsummer 1668 ;” and the defendant intended to say, ‘* I will pay the money 
before midsummer 1668, upon receiving a conveyance of the land.” In other 
words, the court was wrong in its view of the intention of the parties. Per- 
haps Blackburn, J., in saying “TI prefer abiding by Pordage v. Cole” (in 
Simpson v. Crippen), merely meant that he agreed with the court’s view of the 
intention of the parties in Pordage v. Cole ; and, in saying that he could not 
understand Hoar y. Rennie, merely meaut that he did not agree with the court’s 
view of the intention of the parties in Hoar y. Rennie. If that is what Black- 
burn, J., meant, then he follows Williams’s view of the meaning of Pordage v. 
Cole, as stated in his note (4) to the case in 1 Williams’s Saunders, where he 
puts that case under his rule No. 1, because a day was appointed for the 
payment of the money (in the deed in Pordage v. Cole, *‘ before midsummer 
1668”), and no time was fixed for the conveyance. But even if that is what 
Blackburn, J., meant, it throws no light upon Simpson v. Crippen. The two 
cases, then, stand very much as cases upon the construction of wills ‘ aecord- 
ing to the intention of the testator;” and upon such intention we read a new 
English case a few months ago, in which the judge declined to discuss au- 
thorities, because he thought authorities useless upon the point of intention. 
He got that from the will itself. 

If we are not mistaken, the substance of the matter is as follows: Pordage 
v. Cole was both wrongly decided by the court and wrongly argued by counsel. 
The parties intended mutual and concurrent conditions, — neither to get the other's 
property without giving his own at the same time “ for” the same. The inten- 
tion was to exchange land for money and money for land simultaneously “ before 
midsummer 1668.” Next, Mr. Sergeant Williams, in his note 4 (1) to the ease of 
Pordage vy. Cole, was wrong in thinking that the case came under his rule I. It 
really should have been put under his rule V., and decided for defendant accord- 
ingly. Next, there is no such thing as “the doctrine of Pordage vy. Cole,” for it 
merely decided upon the intention of the parties in the use of the word “ pro,” 
or “‘ for,” in that case; and consequently such a reference to Pordage v. Cole as 
Blackburn, J., makes in Simpson v. Crippen amounts to little more than an ex- 
pression of one’s opinion of the meaning of the parties, that is to say, it is, as 
Mr. MeMurtrie says, merely an illustration. Professor Langdell’s historical ex- 
planation of the consequence then given to single words in covenants, and his 
suggestion that Williams’s note gave Pordage y. Cole its position, throw an elec- 
tric light upon the bearings of the case. 
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A National Bankrupt Law.—Exemptions.— The Hon. Robert W. 
Hughes, Judge of the United States District Court of Virginia, in a letter, con- 
cerning a national bankrupt law, to Hon. John J. Ingalls, chairman of the 
sub-committee on the judiciary of the Senate of the United States, published in 
the Richmond Despatch, Richmond, Va., July 8, 1881, among other interest- 
ing things makes the following reasonable suggestion : — 


“T am firmly of opinion that the exemptions of property allowed to bankrupts out 
of their estates ought to be the same in every State. Credit is given to men with refer- 
ence, amongst other things, to the exemptions which they may claim by law in the event 
of insolvency; and, therefore, if a merchant in New York is brought to consider what 
amount of credit he may safely give to the citizen of a distant State, it would be far bet- 
ter that the exemption should be the same as that which he knows to be allowed to the 
citizen of New York, than that he should have to correspond with distant counsel to 
obtain information as to what exemption the citizen asking credit could claim at his 
distant home. There is no means of rendering the exemption uniform and the same 
_ everywhere other than by the instrumentality of a national bankruptcy law. I think, 
therefore, that it should be made a condition of adjudication in bankruptcy that tke 
bankrupt should waive his right to all State exemptions, and should accept such con- 
gressional exemption as the bankruptcy law should allow, in lieu of all other, and as 
his sole exemption.” 


The American Bar Association. — The fullowing report has been kindly 
sent to us: — 


“The American Bar Association held its fourth annual meeting at Saratoga Springs 
on August 17th, 18th, and 19th. The attendance was very full, being at least one-half 
larger than at previous meetings. 

“At the opening session the president, Edward J. Phelps, of Vermont, delivered a 
very able address upon the statutory changes in the various States during the past year. 
Although the subject was eminently a dry one, it was treated by him with great breadth 
of view and keenness of wit. It closed with an admirable, though short, discussion of 
the subject of Codification. 

“ At the evening session a paper on the ‘ Recording Laws of the Country,’ prepared 
by Thomas M. Cooley, of Michigan, was read. It advocated a provision in the law by 
which all deeds shall be deposited with the Recorder of Deeds, as wills now are in Penn- 
sylvania. A discussion followed on the recording laws of Louisiana, and their differ- 
ences from those prevailing in the other States. 

“Clarkson N. Potter, of New York, opened the second day’s session with an oration 
on Chief Justice Taney. 

“ After the oration, Carleton Hunt, of Louisiana, reported some resolutions from the 
Committee on Admission to the Bar, which advocated (1) three years’ courses in law 
schools; (2) that the diploma of law schools having a three years’ course of study, 
conferred after a fair examination, should entitle the student to admission to the bar; 
(3) that the time passed in a law school should be counted in computing the period of 
study for students at law. 

“ The resolutions were adopted. 

“A long discussion took place on the subject of the delay of cases in the Supreme 
Court; and the matter was finally referred to a committee of nine, with direction to re- 
port at the next annual meeting. The committee consisted of Edward J. Phelps, of 
Vermont; Clarkson N. Potter, of New York; Charles S. Bradley, of Rhode Island; 
Henry Hitchcock, of St. Louis; Ex-Goy. Stevenson, of Kentucky; A. R. Lawton, of 
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Savannah; Rufus King, of Cincinnati; R. T. Merrick, of Washington ; and Courtlandt 
Parker, of Newark. 

“ At the evening session Samuel Wagner, of Philadelphia, read a paper on the ‘ Ad- 
vantages of a National Bankrupt Law,’ in which he advocated strongly the enactment 
of a new bankrupt act by Congress. 

“The meeting closed with the annual dinner at the Grand Union Hotel, at which one 
hundred members were present. Richard T. Merrick presided. Responses to toasts 
were made by Edward J. Phelps and Thomas A. Hendricks, Ex-Attorney-General 
Jones, of Maryland, Attorney-General Palmer, of Pennsylvania, Thomas J. Semmes, 
of New Orleans, A. R. Lawton, of Savannah, and others. 

“ About one hundred and fifty new members were elected. . . . The following officers 
were elected for the coming year: President, Clarkson N. Potter, New York. Secre- 
tary, Edward O. Hinkley, Baltimore. Treasurer, Francis Rawle, Philadelphia. Execu- 
tive Committee (in addition to the Secretary and Treasurer, ex officio), Luke P. 
Poland, of Vermont; Simeon E. Baldwin, New Haven, Conn.; William Allen Butler, 


New York; ... and also vice-presidents and members of the council and local 
councils.” 


MASSACHUSETTS. 


Hon. Seth Ames.— Hon. James D. Colt.— We often read in the pages 
of our valued exchanges, and receive in a more private way, accounts of the 
lives and estimates of the characters of distinguished lawyers of other States, 
which we should be glad to repeat here if our space would permit. 

The tributes of sincere criticism and deliberate praise rendered by leading 
members of the bar to the memory of the dead whom they have known fora 
lifetime, and whom it has been their business to watch in emergencies the most 
trying to mind and character, cannot be regarded with indifference anywhere. 
Wherever and whenever it is truthfully announced that a man who has tried to 
become sound and useful in the difficult profession of the law has succeeded, and 
has lived otherwise according to the knowledge which that implies, others who 
are making efforts of that kind feel more secure in habits and principles as last- 
ing as the human mind, in its fatal uncertainties, can provide for its voluntary 
eareer. Each State, of course, knows its own lawyers best, and feels their loss 
the most. 

The feeling which we expressed (in The American Law Review for February, 
1881, page 142) upon the resignation of Mr. Justice Ames of his seat upon the 
bench of the Supreme Judicial Court of this Commonwealth is the same which 
the bar of the Commonwealth have recently uttered after his death in the follow- 
ing resolutions passed at their meeting, reported in the Boston Daily Advertiser 
for 13th of last September : — 


“ Resolved, That the death of Judge Ames, lately one of the justices of the Supreme 
Judicial Court, and for thirty-two years honorably connected with the administration of 
justice in this Commonwealth, is an event of which the bar desire to take notice by ex- 
pressing their sense of the great value of his public services, and their admiration for his 
pure and unblemished character, and for those attractive personal qualities which en- 
deared him to all who had the privilege of his friendship. 

“ Resolved, That in the successive judicial stations which he held as Justice and Chief 
Justice of the Superior Court and Associate Justice of the Supreme Judicial Court, he 


| 
q 
| 
| 
} 
| 


GENERAL NOTES. 685 


commanded the respect and esteem of the bar and the community. He administered the 
criminal law with firmness, tempered by discretion and humanity, without unnecessary 
harshness and without vindictiveness. In his intercourse with the bar, and when pre- 
siding at trials, he was a model of fairness and courtesy, never forgetting, and therefore 
never finding it necessary to assert arrogantly or offensively, his personal dignity. His 
opinions were characterized by adequate learning, and by a simplicity and purity of 
English style which he seemed to have inherited from his distinguished father.” 


To respect and love him had long ago become a necessity with the older part 
of the people, and from him successive generations of young men have learned 
the actual meaning of virtue. 

The grievous death of Mr. Justice Colt by suicide, in a spell of insane melan- 
choly, and the respectful and tender way in which it has been spoken of, recall 
the similar state of feeling in England when Mr. Justice Willes shot and killed 
himself, ‘‘ not being at the time of sound mind.” (See The American Law Re- 
view, vol. vii. p. 386.) Every life becomes at last a tragedy, but we know of no 
greater tragedy than the occasional presence in more persons than confess it of 
the suicidal impulse, —a disposition which the intimate friend and biographer * 
of Abraham Lincoln says that great man had to struggle against. 

The bar is still used to thinking of Mr. Justice Colt as powerful in active life ; 
and this found expression in the words of Judge Hoar at the meeting of the bar 
already referred to, when he said, ‘‘I regarded Mr. Justice Colt as one of the 
pillars of the Commonwealth.” This resolution of the meeting is in the same 
spirit : — 


“ Resolved, That in his death the Commonwealth has suffered a severe public loss. 
His ample learning ; his conscientious application of his best powers to the execution of 
the duties of his high office; his broad, sagacious, and practical apprehension and under- 
standing of affairs; his patience in investigation ; his fraternal courtesy and spirit of 
professional fellowship ; his kindly and sympathetic interest in the rights of suitors, and 
his unsullied integrity of personal character, combined to make him worthy of our 
utmost confidence and our highest respect and esteem.” 


In view of the high qualities there described it is of value to quote the state- 
ment of another of his friends that he was “ without pride of opinion.” There 
are at such times sayings which stick in our memory, and help to fix certain 
qualities of the men whom they characterize as precedents to which we can con- 
fidently refer. For instance, we heard Judge Hoar say of Mr. Justice Ames that 
“he was full of what Matthew Arnold has called ‘sweetness and light,’” and 
that “he was utterly without ambition ;” and of Mr. Justice Colt, that ‘‘ he had 
that quality of respecting everything that is respectable, which is one of the best 
traits of the best men of this Commonwealth.” 


Hon. William Allen, who has been one of the judges of the Superior Court 
for some years, is the successor of Mr. Justice Colt as one of the Associate 
Judges of the Supreme Judicial Court of this Commonwealth. 


1 See Lamon’s admirable Life of Lincoln. 
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NOTES OF EXCHANGES. 


Mr. Justice Clifford (Nathan).— We have been prevented unti} now by 
want of space from reprinting the following excellent characterization of the late 
Mr. Justice Clifford : — 


“The death of Justice Clifford takes from the Supreme Court of the United States a 
most diligent, learned, and upright judge. There was much misgiving when, twenty- 
three years ago, President Buchanan selected him to succeed so great a lawyer and so 
eminent a jurist as Judge Curtis. In the political heat of that time it is quite likely that 
a considerable portion of the country treated him with scant justice. He had not been 
long upon the bench before winning the cordial respect of his associates and the con- 
fidence of the profession. From the first he realized that he filled a great office, and he 
never consciously neglected its requirements. If he sometimes made the judicial dignity 
somewhat aggressive, it was a fault easily pardoned in one who discharged the work of 
the office with so much zeal, ability, and fidelity. Without brilliant qualities, he had 
what was far more serviceable,— unfailing good sense, clear judgment, boundless ca- 
pacity for labor, a capacious memory, and great love of justice. 

“Tt was thought at the time of his appointment that he was something of a partisan. 
He had strong political convictions, and probably never saw reason for changing them 
to the day of his death. Bearing this in mind, there seems to be so much the more rea- 
son to applaud his impartial course on the bench, where, during the war and recon- 
struction periods, — when laws, customs, and institutions were in process of revolution, 
and questions of great moment, involving political interests and feelings, were con- 
stantly rising, —he held the scales of justice so fairly that even the most violent of 
partisans never thought of his polities as a reproach. He heard every case with the 
utmost patience and deliberation. No thread of evidence, however unimportant, was 
slighted or permitted to escape his notice. He reserved his judgment till the time came 
for him to determine it; and then he delivered it in a style peculiarly his own, but always 
clear, logical, forcible, and direct. 

“ The most striking illustration of his judicial fairness and independence was given 
in the discharge of his difficult and delicate office as president of the electoral commission 
of 1876, of which he was one of the court members. To invite the judges to an office so 
essentially political was regarded by many as a desperate and perilous experiment. It 
was indeed one which will not soon be repeated. It was saved from disaster more than 
once by the high principle which Judge Clifford brought to bear at critical times, decid- 
ing incidental questions with reference to their essential character, and quite apart from 
their supposed partisan bearing at the moment. While having his own opinion as to 
the substantial merits of the case submitted, he presided with absolute integrity and im- 
partiality. He allowed no delays, no shifts, no devices, no ingenious by-play of counsel 
to block the business before them, which business, in his view, was to secure, not the 
election of one candidate in preference to the other, but a peaceable decision under the 
forms of Jaw and the rules of the court, which Congress and the country must respect. 
No one has borne more cordial testimony to his great service in the commission than 
have his republican associates, from whom he differed on nearly all of the test questions 
before them. . . 

“He passes away in the fulness of years, closing a judicial career of singular ac- 
tivity, eminence, and purity, honored in his profession and respected by all men.”— 
ton Daily Advertiser, July 26, 1881. 
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The Law Times, London, Aug. 13, 1881. 
On Contracts entered into with Debtors who have effected a Com- 
position under the Bankruptcy Act, cites English cases. 


Ibid., Aug. 20, 1881. 

How far a Husband is answerable for the Acts and Engagements 
of his Wife, by H. S. Metcalfe, continued in the number for September 3, 
cites English cases. 


The Solicitors’ Journal and Reporter, London, July 23, 1881. 
The Doctrine of Condition Precedent as applied to Contracts for . 
Successive Deliveries, (See also supra, pp. 623, 681.) 


“In the case of Honck v. Muller, L. R. 7 Q. B. D. 92, recently tried in the Court of 
Appeal, there was, unfortunately, a division of opinion upon a point of very great com- 
mercial importance, which, until a decision of the House of Lords settles the question, 
will, no doubt, in future cause considerable doubt and difficulty. The point that arose 
turned upon the frequently difficult question, what constitutes a condition precedent, and 
was briefly this: A contract being made for the sale of 2,000 tons of iron, to be deliv- 
ered by equal quantities in the months of November, December, and January, the pur- 
chaser committed a breach of the contract by refusing to accept any iron in November; 
the question then arose whether, having so refused, he could insist on delivery of the 
remaining two-thirds in December and January. 

“ There has been, previously to the decision we are discussing, some conflict of author- 
ity on this subject. Hoare v. Rennie, 8 W. R. 80,5 H. & N. 19, and Simpson v. Crippen, 
20 W. R. 141, L. R.8 Q. B. 14, are not easily reconcilable. And the present deci- 
sion, in which the majority of the court followed the former decision, is not satisfactory, 
owing to the conflict of opinion. The question seems to us to be a very difficult one, 
and the difficulty is one which, in various forms and to various degrees, is always crop- 
ping up with regard to the application of the doctrine of conditions precedent. In the 
present case Bramwell, L. J., and Baggallay, L. J., followed Hoare v. Rennie, and held 
that the plaintiff, having refused to accept the first delivery, could not insist on the 
second and third delivery ; Brett, L. J., being of the opposite opinion, and preferring the 
conclusion arrived at in Simpson y. Crippen. Bramwell, L. J., takes a very broad and 
strong ground. He says that where no part of a contract has been performed, and one 
party to it refuses to perform the entirety to be performed by him, the other party has a 
right to refuse to perform any part to be performed by him. There seems obviously a 
great deal to be said in justice for that view, for otherwise a man who has entered into 
a contract upon one consideration is forced to take another. The vendor may fairly say 
that he would never have contracted to sell the smaller quantity. Instead of getting 
payment for 2,000 tons he gets payment for two-thirds of that quantity, and a right to 
damages in respect of the other third. A contract-breaking purchaser ought not to be 
permitted to force him into that position, at any rate not where the part of the contract 
broken by such purchaser is a substantial part of an entirety. Cases of this sort are not 
like cases of contracts involving all manner of different and severable stipulations of 
greatly varying degrees of importance. To such cases it may be just to apply the doc- 
trine of Pordage v. Cole, 1 Wms. Saund. 319; viz., that when an independent stipulation, 
the breach of which can be well compensated in damages, is broken, that is not a failure 
to perform a condition precedent. It is very obvious, however, that the thing is a mat- 
ter of degree, and that the definition of the degree is extremely difficult. In one sense, 
whenever a man does not get all the matters performed which constituted the part of 
the contract to be performed by the other side, and yet is held bound himself, he is forced 
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by the law to accept a consideration which he did not agree to accept. The common 
law did this every day, and in most contracts equity made no difference. When a man 
having done his part is refused specific performance, and only given damages, the same 
reasoning applies. Lord Justice Bramwell seems to have thought himself driven to ad- 
mit that if the contract has been part performed and cannot be undone, then it must be 
proceeded with without the power of declaring off; that is, if the plaintiff had taken the 
November delivery, but refused the December, the defendant would have been bound to 
make the January delivery. It does seem to us that this admission, so far as it goes, is 
a formidable blow, though we by no means say a fatal one, to the position of the judges 
forming the majority. 

“Lord Justice Brett, in his judgment, dwelt very forcibly on this topic. He says, ‘It 
is suggested that if there is a failure in the first delivery, then the party against whom 
that failure is committed may throw up the contract. But why? Supposing at the 
time of the first delivery there is no difference between the market price and the contract 
price of the goods, the person against whom the failure is made suffers positively no loss. 
But at the time of the second delivery the difference between the market price and the 
contract price may be enormous; yet at the time of the third delivery, it is said, if you 
have fulfilled the contract as to the first delivery, when it did not signify whether you 
did so or not, but have failed in the second delivery, where it was of the utmost conse- 
quence, nevertheless you can insist on the third delivery; but if you have failed in the 
first delivery, where it was of no consequence at all, although the question of the de- 
livery of the second and third is of the utmost consequence, your right to them is to be 
of no avail.’ If the general principle upon which the opposite view is founded be, that 
a man who will not perform his contract in its entirety ought not to be allowed to en- 
force performance of it,—and a great many of the expressions used by the judges 
forming the majority really depend on this, —it seems to us that these observations of 
Brett, L. J., as to the distinction drawn between the first and second delivery are very 
trenchant. 

“ But there is a distinction between the first and subsequent deliveries which may be 
taken, and which, although not altogether satisfactory, seems to us to have some weight, 
and it does not seem to us to have been fully brought out. Refusal to take the first 
delivery is, at the time of such refusal, some evidence of intention not to perform the 
contract at all, It hardly seems to have been sufficiently considered how hard a position 
is that of the vendor when the purchaser refuses to take one delivery, a large number of 
future deliveries remaining to be made. He must provide for those deliveries, not 
knowing that the purchaser will take them, and having considerable ground from his 
conduct to suppose that he will not do so. A similar question arises in the case of suc- 
cessive deliveries, when the purchaser accepts, but makes default in payment for one or 
more of the earlier deliveries. A class of decisions establishes in such cases that though 
the mere non-payment for one delivery does not of itself release the vendor from the 
obligations of the contract with regard to the subsequent deliveries, yet under certain 
circumstances it may do so; that is, when the non-payment for one delivery is under 
such circumstances as to give the seller reasonable ground for believing that the pur- 
chaser will be unable to pay for the subsequent deliveries, and that he does not intend 
to go on with the contract. See Bloomer v. Bernstein, L. R. 9 C. P. 595, and also Ex 
parte Chalmers, 21 W. R. 349, L. R. 8 C. H. 289. This view goes on the principle 
established by Frost v. Knight, 20 W. R. 471, L. R. 7 Ex. 111, that a party may so 
conduct himself before the time for performance has arrived as to break the contract 
as it were by anticipation. Now it does seem to us that possibly a refusal to accept the 
first delivery may give rise to a question for the jury whether it took place under such 
circumstances as to entitle the vendor to treat the purchaser as entirely repudiating the 
contract. If so, without going the whole length of the arguments of the majority in 
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Honck v. Muller, and still upholding Simpson vy. Crippen, we may think that practically 
the judgment in Honck vy. Muller was right in substance, on the ground that in such a 
case the jury ought to arrive at the conclusion they did in Bloomer v. Bernstein. In 
Simpson v. Crippin there seems to have been hardly any evidence of an intention by the 
plaintiff to repudiate the contract in toto; it was only that in the course of its fulfilment 
he did not take the full quantity required to be taken in the first month. 

“There is considerable justice, it seems to us, in this view. It may be that a mere 
refusal to perform part of a contract which may be compensated for in damages, ought 
not to disentitle the contract breaker to any rights under the contract at all; but if a 
man refuses to perform part under circumstances fairly leading to the suspicion that he 
will ultimately perform none, or that he is playing fast and loose with the whole thing, 
it seems to us just that a jury should find against him that he intended to repudiate the 
whole, and that the other party should thereupon be entitled to repudiate further per- 
formance of the contract. It seems to us strange that no attempt to apply the doctrine 
of the cases with regard to payments to deliveries should have been made.” 


Thid., July 30, 1881. 
Trading by an Executor, I., continued in the number for August 6, cites 
English cases. 


Second Mortgages by Clients to Solicitors discusses the case of Cock- 
burn v. Edwards, L. R. 16 Ch. D. 393. 


Ibid., Aug. 13, 1881. 
Disclaimer by Tenant from Year to Year cites English cases. 


Maintenance cites English cases and statutes. 


Tbid., Aug. 27, 1881. 
Champerty is brief statement of two or three English cases. 


The Kentucky Law Journal, Louisville, Ky., August, 1881. 

Creditors’ Bills on Returns of Nulla Bona, by George M. Davie, cites 
English and American cases concerning the rule that before equity will take 
jurisdiction the creditor must, by obtaining a judgment, have made his claim 
certain, and, by producing a return of nulla bona on an execution, have shown 
that the remedy at common law has proven inadequate. 


Ibid., September, 1881. 
Are Parents and Children liable to support each other? by George 
M. Davie, cites many English and American eases. 


The Law of Murder, by B. F. Buckner, cites a few English and American 
cases. 


Southern Law Review, St. Louis, Mo., August-September, 1881. 
Rights of Parties who acquire an Interest in Land subject to a Lien, 
by Orlando F. Bump, cites a great many American and some English cases. 


The Power of the State and National Governments to regulate and 
control Railroads, by David Wagner, ¢ites American cases. 
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American Law Schools, Past and Future, by W. G. Hammond, Dean 
of the Law Department of Washington University, St. Louis, Mo., and formerly 
Chancellor of the Law Department of the State University of Iowa, is a vigorous 
account of what law-student life in the United States has been and in most places 
now is, and of its great defects. 


Stock: Its Nature and Transfer, by Henry Budd, Jr., cites English and 
American cases. 


CORRESPONDENCE. 


The Proposed Changes in the Criminal Law. 


Ix The American Law Review for September, 1831, appeared an article upon 
“The Punishment of Attempts and the Defence of Insanity in Capital Cases.” 
The writer, Mr. Hill, maintained: (1) That an attempt to commit a crime was 
as great an offence as the actual commission of that crime; and (2) that, in 
capital cases, insanity should not be allowed as a defence. 

Mr. Hill says that “‘ the one point here material, and which is certainly un- 
disputed, is that an attempt only fails of being a crime by the operation of some 
cause outside of the act or control of the criminal; that he has done all that he 
could with the intent of committing a given offence, but that his endeavor is 
rendered ineffectual in spite of himself.” This statement is incorrect. Even 
now an attempt is a crime, though not as great a one as that intended to be 
committed. Of course, the mental process of plotting is not a crime; but every 
attempt implies some act done to carry a purpose into effect. By ‘‘a crime” 
Mr. Hill may, however, refer to the particular crime attempted ; and the subse- 
quent part of the sentence seems to show that to be his meaning. The defini- 
tion, however, is wrong in other respects. A person who attempts to commit a 
particular crime does not necessarily do all that he can, with the intent of com- 
mitting the * given offence.” A man may intend to kill another, and, with the 
intent of committing the offence, may fire a ball which misses the intended 
victim. He will not then have done all he could do: he might fire a second 
or a third shot. If, after firing the first shot, he suddenly change his mind 
and desist from the attempt, he clearly has not done all he could do. The 
definition is also wrong in stating that an attempt ‘fails of being” the crime 
attempted only “ by the operation of some cause outside of the act or control of 
the criminal.” Often it is only by a party’s sudden change of purpose that an 
attempt fails of being the crime attempted. The definition of an attempt is far 
simpler than Mr. Hill seems to suppose. In Commonwealth v. McDonald, 5 
Cush. 367, it is said: ‘ To attempt is to make an effort to effect some object, to 
make a trial or experimeut, to endeavor, to use exertion for some purpose.” An 
attempt, therefore, to do a particular act is made, whenever a person does any 
act, with the intent of accomplishing his purpose, at the time he acts. 

The law, as it is at present, holds no one liable for simply intending to do an 
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act; and no one will, I suppose, maintaiu that it is just or right to punish merely 
for a purpose or intention. The law, on the other hand, holds that, as a rule, for 
any physical injury inflicted by one party on another, the former should be pun- 
ished, whether he intended to do that injury or not. Often ‘ some cause outside 
of the act or control of the criminal” makes him commit a greater crime than 
he originally meant to commit, as, for example, if a highway robber fire at a 
horse to prevent the rider from escaping and unintentionally kill the latter. 
Many cases may be mentioned in which a man commits a greater crime than he 
intended. Probably every oue would admit the justice of making every sane 
man, as a rule, responsible for his acts. 

Mr. Hill would be more severe. He says that if a criminal, at the time he 
was doing the act which constituted his offence, did it with the intention of com- 
mitting a greater crime, he should be punished exactly as if he had committed 
the latter; and also that, in capital cases, even an insane man should be exe- 
cuted. 

To his first position there are two serious objections. In the first place, it 
presumes that an accurate knowledge of a man’s intentions and purposes can be 
obtained. It is right to hold a man responsible for what he has done. The law 
presuines that ‘‘every man intends the natural and necessary consequences of 
his acts.” Therefore, if the offence ‘‘ consists in doing an unlawful or criminal 
act, the evil intention will be presumed.” ‘In such case, the intent is nothing 
more than the result which the law draws from the act, and requires no proof 
beyond that which the act itself supplies.” See Commonwealth v. Hersey, 2 Allen, 
179, 180. But upon what ground can it possibly be right to hold a man re- 
sponsible for an act which he has not done? The reason given by Mr. Hill for 
making an unsuccessful attempt as great a crime as a successful one, is that the 
party intends to do a particular act, and is checked before doing it by some cause 
outside of his control ; that, in fact, he has done all he could do. This definition 
of “attempt” has been shown to be erroneous; but the fact that Mr. Hill has 
so defined it seems to show that even he would think a man who had changed 
his mind suddenly, while attempting a crime, or who had not done all he could 
do, would not deserve as severe a punishment as one who had actually com- 
mitted the given offence. While it is easy to prove that a particular act was 
done, it is impossible to prove conclusively that a person had a particular intent. 
Assuming for a moment that it would be right to punish for the intent, if it un- 
doubtedly existed, still it can never be shown to exist. We infer it from a man’s 
acts, often very incorrectly. If a man simply assault another, how is it to be 
conclusively proved that he assaulted the latter with intent to kill? It is not at all 
unusual for one person to try to maim or otherwise injure another, without intend- 
ing to do any further harm. Unless the acts of a criminal who wounds another 
be such as to carry the irresistible conviction to men’s minds that he actually did 
intend to kill at the time he committed the assault, no legislature can possibly 
be justified in pronouncing him as great a criminal as if he had killed the man. 
There must be shown to be a deliberate purpose to kill at the time of the act; 
and that purpose must be shown to continue up to the time he ceased acting to 
effect his object ; and, at the time he was acting, he must have done all he could 
have done to kill the party. Nothing but such strict proof could possibly justify 
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making a man responsible and punishable for an act which he never did; and 
such proof evidently could not be furnished. We could never be sure that at the 
time of the act the criminal really intended to do more than he accomplished. 
Perhaps it was this insurmountable obstacle which caused Mr. Hill to turn aside 
from the way of the logician, and to adopt an arbitrary definition which assumed 
us indisputably true what every one’s experience has shown or may show to be 
false. 

In the seeond place, the effect of Mr. Hill’s position would be to make a man 
liable merely for his supposed intention. Even if his intention could be shown, 
it would be, of course, wrong to punish him solely for that. The object of pun- 
ishment in law is to deter men, the criminal as well as others, — in capital cases, 
of course, only others, — from committing similar offences. It serves as a warn- 
ing. Its object is not to deter men from intending to do particular acts, but from 
doing them,— from doing them from any motive, especially a bad motive. 
Therefore, for doing a particular act with the intent to do an act of a more 
serious nature, deserving severer punishment than the former, the punishment 
should never be as great as for doing the latter. Otherwise, a man would be 
punished for an intention never carried into effect, exactly as he would be if it 
had been carried into effect. As long as anything remains to be done to accom- 
plish the particular purpose, the crime intended has not been accomplished, and 
to punish the criminal as if he had accomplished it, is to punish him for his 
intention. 

The intent is material in some cases, but only for the purpose of ascertaining 
the motive with which particular acts are done; and then it is sufficient that the 
jury should be satisfied, beyond a reasonable doubt, that the motive existed. 
The intention is to be considered only after the extent of the injury is shown. 
A person who commits an assault with intent to kill may inflict no more physi- 
eal injury upon another than one who intended to commit simply an assault; 
but the former is punished more severely on account of the spirit in which he 
committed the assault, on account of the horrible motive which actuated him. 

Public policy, at least, is opposed to considering an attempt as great a crime 
as the offence attempted. The man who knew that the same punishment would 
be inflicted upon him for attempting to kill as for killing would hesitate less 
about killing. What reason would he have for giving one blow less? An 
assault upon a lonely traveller would mean his death. There would be nothing 
to force upon the attention of men how atrocious an offence it is to take human 
life. 

In support of both of his positions Mr. Hill makes a strange statement. He 
says: ‘In capital cases, while the deterrent effect of the example is certainly 
one element, another and an equally important one is the protection of society 
by the destruction of one whose existence is a constant menace to its members.” 

No civilized society can be justified in depriving a human being of life simply 
because his existence is a ‘‘ constant menace ” to its members. Upon that plea 
men may be destroyed without having done any criminal act; if, for instance, 
they be thought dangerous to society. A lunatic, not responsible for his acts, 
is ruthlessly swept out of the way. Where is the line to be drawn? Why not 
kill one who simply expresses sympathy with criminals? Why not kill men 
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who are a menace to the present system of property, such as socialists? Or 
why not destroy men who are a menace to the continuance in power of a polit- 
ical party, or the continuance of a form of government? Why should not the 
Republicans in France kill the Monarchists, in order to protect society and pre- 
vent the bloodshed which a possible change would produce? No persecution 
could be too cruel and no tyranny too black to find an ample justification under 
such a theory. Savages have killed their aged parents because they were a 
burden to them. Equally cruel results would follow from the doctrine that a 
society is justified in destroying men simply because they are a “ constaut men- 
ace” to it. If it be unsafe to leave a man at liberty, confine him. Cannot 
walls, bars, and bolts be made strong enough to resist and restrain such a com- 
paratively weak creature as a inan? 

The effect of the changes recommended would be to substitute a series of 
unjust, unreasonable, and disgracefully bloody enactments for provisions sane- 
tioned by the calm wisdom of generations. The time when robbery, larceny, 
and other offences of a serious nature were all punished by death is gone. Even 
worse would be the legislation that would mercilessly murder a poor, irrespon- 
sible lunatic. At a time when the general tendency seems to be toward the 
abolition of capital punishment rather thau its extension to other offences, it 
would be hardly appropriate for the people of this country to adopt a code like 
that of Draco. 


D. J. M. O’CALLAGHAN. 
SALEM. 


NOTES OF CASES. 


STATE COURTS. 


MASSACHUSETTS. 


Charter-party.— Involuntary Bailee.— Burden of Proof of Negligence. — 
Burden. — (Head-note.) —If goods are sent out in an outward cargo, and the consignee 
refuses to receive them, and the master therefore stores them on his vessel, on the return 
voyage he is, as to these goods, an involuntary bailee. And in a cross-action to a suit 
for the freight, or a defence by way of recoupment against the bailees, the burden is 
upon the bailor to show that the goods were lost through the negligence of the bailee. 
Mayo v. Preston. Supreme Judicial Court. Decided June, 1881. Opinion in The 
Reporter, Boston, Mass., Aug. 10, 1881. 


Negligence.— Proximate Cause.— Accident caused by Dog and 
Horse. — Action under Gen. Stats. c. 88, § 59, to recover damages from the defendant, 
whose dog, as the plaintiff alleged, caused her horse to shy and throw her out of her 
carriage. Held, instructions to the jury that the “ plaintiff must prove that the act of 
the dog was the sole and proximate cause of the shying of the horse,” are sufficiently 
favorable to the defendant. Instructions that ‘‘if the act of the dog was the sole and 
proximate cause of the shying, and the shying was not the result of any vicious habit 
of the horse, the fact that the shying contributed to the injury would not prevent a 
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recovery by the plaintiff,” are correct. Dennison v. Lincoln. Supreme Judicial Court, 
Decided June, 1881. — The Reporter, Boston, Mass., Aug. 10, 1881. 


Debtor and Creditor.— Patent-right.— Assignment. — Statute.— A cred- 
itor, who has not recovered a judgment at law upon his debt, cannot ordinarily by bill in 
equity compel his debtor to assign to him a patent-right owned by the latter. Nor can 
a creditor maintain a bill under the special jurisdiction conferred by Gen. Stats. ¢. 113, 
§ 2; for a patent-right is not property “ within the State,” although the owner resides 
here. Carver v. Peck. Supreme Judicial Court. Decided July, 1881. Opinion in 
The Reporter, Boston, Mass., Aug. 31, 1881. 


Check. — Forged Indorsement.— One King bought goods of the defendants, and 
gave in payment a cashier’s check, made payable to A. & Co., which check exceeded the 
price of the goods purchased in the sum of $65 ; for this sum the defendants gave to King 
the check in suit, also payable to A. & Co., and with it he bought goods of the plaintiffs, 
having indorsed it in the name of A. & Co. King was in no way connected with the firm 
of A. & Co., and their signatures on both checks were forgeries. /e/d, the plaintiffs can- 
not recover. The defendants intended to sell to A. & Co., an existing firm; this check 
was made payable to that firm and not to a fictitious person, and only upon the indorse- 
ment of the check by that firm could a valid title to the check be derived. The defend- 
ants did nothing to aid King in deceiving the plaintiff. So far as the defendants are 
concerned, the case stands as if they had given the check directly to the existing firm of 
A. & Co., and King had fraudulently represented that he was a member of that firm, and 
indorsed the same to the plaintiff. Rowe v. Putnam. Supreme Judicial Court. De- 
cided June, 1881. — The Reporter, Boston, Mass., Aug. 31, 1881. 


Life Insurance.— Policy.— Benefit of Wife.— Debtor and Creditor.— 
Interest. — (//ead-note.) — A policy of insurance upon the life of a husband expressed 
to be for the benefit of a wife is her separate property, and is liable for her, and not for 
his, debts. Where such a policy exists, and a creditor of the wife files a bill to have the 
proceeds of the policy applied to the payment of his debt against the wife, he is entitled 
to a decree for the amount due from it to the wife; but as against the insurance com- 
pany he is not entitled to interest from the date of the filing of the bill, the company 
having been restrained from paying it during the proceedings. Norris v. Mass. Mut. 
Life Ins. Co. Supreme Judicial Court. Decided June, 1881. Opinion in The Reporter, 
Boston, Mass., Aug. 24, 1881. 


Rape. — Evidence. — Reputation for Chastity. — Particular Instances of 
Criminal Connection.—In a prosecution for rape the character of the prosecutrix 
for chastity is involved in the issue, and may be impeached by general evidence of her 
reputation, but particular instances of criminal connection with other persons than the 
defendant are inadmissible. Commonwealth y. Harris. Supreme Judicial Court. De- 
cided June, 1881.— The Reporter, Boston, Mass., Aug. 24, 1881. 


MINNESOTA. 


Usury.— Compensation to Agent of Lender.— Usury is the taking of a 
greater rate of interest for the loan or forbearance of money, goods, or things in action 
than is allowed by law. C. made A. his agent to loan money at A.’s discretion (land 
security to be taken in C.’s name), at the lawful rate of interest, then 12 per cent net. 
C. was to pay A. nothing for his services to him in and about making loans, but he 
authorized him to collect of the borrower a reasonable compensation for such services. 
A. made a loan to the plaintiff of $500 upon plaintiff’s note and mortgage for that sum, 
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drawing 12 per cent interest, and received of plaintiff $50 either as a pure bonus, é. e. 
a gratuity, or partly as such bonus and partly as a reasonable compensation for his ser- 
vices to C. in and about making the loan. C. never authorized the taking of any bonus, 
or ratified or sanctioned it by receiving any part of it, or any benefit from it, directly or 
indirectly, or otherwise. 

Held, that so far as the $50 was a bonus in whole or in part, it was wholly the un- 
authorized act of A., and that the taking of it by him was not usury on the part of C. 

Held, also, that so far as any part of the $50 was a reasonable compensation for the 
services of A. to C. in about making the loan, the taking of it was not usury, though 
it was authorized by C. Acheson y. Chase. Supreme Court. — Daily Pioneer Press, St. 
Paul, Minn., Aug. 2, 1881. 


MISSOURI. 


Action by Female Servant against Master for persuading her to Illicit 
Intercourse. — Infancy.— A master persuaded his female servant to have sexual 
intercourse with his minor son, to whom she was at the time engaged to be married. 
The son afterward refused to fulfil his engagement. Held, that these facts afforded the 
servant no ground of action against the master. Jordan v. Hovey. To appear in 72 
Mo. Reports. 


Contract, in Form Joint, when Several. — Covenant of Indemnity.— 
Where a contract with two or more persons, though in form joint, is founded upon a 
separate consideration moving from each, and there is nothing to exclude the inference 
that it was intended to be several, it will be so construed, and any one of the parties may 
maintain an action on it for a breach affecting himself only. Thus, where one of the 
sureties in an official bond covenanted to indemnify his co-sureties against liability on 
the bond, and one of the latter was compelled to pay part of a defalcation of the princi- 
pal, — Held, that he could sue alone upon the covenant. Cross vy. Williams. To appear 
in 72 Mo. Reports. 


Equity. — Mortgage. — Right to redeem. — Subrogation. — One McHl. 
bought a tract of land subject to a mortgage held by plaintiff, agreeing with the vendor 
to pay the mortgage debt. The land was afterward sold under an older mortgage, de- 
fendant becoming the purchaser. This was in pursuance of an arrangement between 
defendant and McH., by which McH. was to have time to redeem. McH. did not re- 
deem, but, instead, accepted $600 from the defendant in settlement of his claims and 
rights, and surrendered possession of the premises to defendant. After this plaintiff 
brought this suit to enforce his mortgage note against defendant and to be allowed to 
redeem. Held, that he could not maintain the action; that McH.’s agreement to pay 
plaintiff's mortgage could only entitle plaintiff to a personal judgment against McH. for 
the amount of the mortgage, and could not confer on him the right in equity to be sub- 
rogated to McH.’s right of redemption under his agreement with defendant, or, if it 
could, since McH. had parted with that right, plaintiff could not claim the right to en- 
force it. Duncan vy. Baker. To appear in 72 Mo. Reports. 


Bills and Notes. — Undisclosed Principal.— Intended Corporation. — 
If an agent authorized to execute a promissory note executes it in his own name, whether 
he discloses his agency or not, his principal may be sued on the note, unless it is clear 
that both parties to the note intended that the agent alone should be liable; and parol 
evidence is admissible to prove the intent. 

In this case members of a Masonic lodge which had made an abortive attempt to be- 
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come incorporate were held liable upon a note executed by the officers of the lodge for 
the purposes of the lodge, with the approval of the members. Ferris v. Thaw. To 
appear in 72 Mo. Reports. 


NEW HAMPSHIRE. 


Husband and Wife.— Agreement to dissolve Marriage Contract.— An 
agreement between husband and wife, having for its object a dissolution of the marriage 
contract, is contrary to sound public policy; and a note and mortgage, executed in pur- 
suance of such an agreement, are illegal and void. Cross y. Cross. Supreme Court, 
To appear in 58 N. H. 


Deed.— Construction.— Condition for Possession by Third Party as 
Tenant for Life. — A deed of land to A. “ upon the terms and conditions that B. is to 
take the possession and income of the land during his life,” conveys the right of posses- 
sion and the income to B. for life, without any words of formal grant to him. Currier y, 
Janvrin. Supreme Court. To appear in 58 N. H. 


Attachment of Equitable Interest in Land. — Release of Part. — Priority 
of Mortgage. — The interest of one in land agreed to be conveyed to him by a parol 
contract, which would be enforced in equity, is subject to attachment. The release from 
attachment of one tract of land by the attaching creditor, who had no notice of the mort- 
gage of another tract made subsequent to its attachment by him, will not entitle the 
mortgage to priority over the attachment to the extent of the value of the land released. 
Johnson vy. Bell. Supreme Court.— The Reporter, Boston, Mass., Aug. 10, 1881. 


Equity.— Reformation of Deed.— Proof of Fraud or Mistake. — When 
reformation is sought of a deed which, through fraud or mistake, conveyed less land than 
was orally bought and paid for, the case does not stand as if there were no deed; and 
the error may be corrected without proof of such part performance as is necessary for a 
decree of specific performance compelling a conveyance of the whole land when no part 
of it has beenconveyed. JHitchins vy. Pettingill. Supreme Court. — The Reporter, Boston, 
Mass., Aug. 10, 1881. 


Deed. — Mortgage.— Construction — Intention of Parties. — The question 
of construction, whether a mortgage conveys the whole of a tract of land, or only half of it, 
in common and undivided, is a question of the intention of the parties, to be determined, 
like a question of fact, by the weight of competent evidence, and not by any technical 
rule of construction. Morse vy. Morse. Supreme Court.— The Reporter, Boston, Mass., 
Aug. 10, 1881; also 58 N. H., advance sheets. 


NEW YORK. 


Contract. — Construction. — Authority and Liability of Manager of 
Business. — (//ead-note.) — Under an agreement between the patrons and manager of 
a cheese factory, providing that the latter shall make all the sales of the cheese manu- 
factured, the manager, in the absence of an express provision to the contrary, is to be 
allowed the necessary expense incurred by him for broker’s commission on cheese sold 
at places other than that in which the factory is situated. 

Under a provision in the agreement that the manager shall have charge of the whole 
business of manufacturing the cheese, and shall make a number one article, he is not 
liable for an inferior or unmarketable article if produced without fault on his part. 
Bilsborrow vy. James. Supreme Court. June, 1881.— New York Weekly Digest, New 
York, N. Y., Aug. 12, 1881. 
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Assignment of Claim to Attorney. — (/ead-note.) — An attorney has a right 
to take an assignment of an interest in a claim to secure payment for services rendered 
in reference to it. 

Where a plaintiff's title to the claim in suit is established by a transfer legal in itself, 
his recovery is an absolute bar against all persons claiming through him and the as- 
signors upon whose acts his title is based, and it is incompetent for the defendant to 
inquire into the purpose for which the plaintiff obtained his title to the claim, or into any 
supposed relation of trust between him and any of his assignors or others. Wetmore v. 
Hegeman. Supreme Court. March 11, 1881.— New York Weekly Digest, New York, 
N. Y., Aug. 12, 1881. 


Charter-party.— Owners’ Liability for Delivery of Freight. — (/7ead-note.) 
— Where the whole storage capacity of a vessel is chartered, the owners of the vessel, 
although retaining control of its navigation, are not liable for the non-delivery of freight 
transported on the vessel, under a receipt given by the charterer, providing for a delivery 
of the freight to parties therein named, other than the general consignee of the cargo, 
where they have delivered it to the general consignee of the charterer, thus enabling the 
latter to perform his contract with the shipper. Roberts v. Chittenden. Supreme Court. 
March 11, 1881.— New York Weekly Digest, New York, N. Y., Aug. 12, 1881. 


ENGLAND. 


Marine Insurance. — Partial Loss.— Principle to ascertain Loss. — The 
plaintiffs were the owners of a ship which they insured for twelve months from the date 
of her sailing from L., the ship being valued at £3,700. During the continuance of the 
risk and while she was passing up the river to M. she grounded and remained aground 
four days, when she was got off and towed up to the port of M. Having obtained the 
best advice they could, the plaintiffs sold her unrepaired for £3,897. Held, that the cor- 
rect mode of ascertaining the proportion of loss to be made good by the underwriter is 
to compare the value of the sound ship at the port of distress with her value there when 
damaged, and to apply this proportion to her agreed value. Pitman y. The Universal 
Marine Insurance Company. Queen’s Bench Division. July 4,1881.— The Law Times, 
London, July 23, 1881. 


Contract to warehouse Goods.— Removal without Owner’s Consent. 
Loss by Fire.— Liability of Warehouseman. — The plaintiff brought an action 
against the defendant to recover £300 damages for the loss of certain goods which the 


defendant had agreed to warehouse in a particular place, and which he had without the. 


plaintiff's authority or consent removed to another place, where they were destroyed by 
fire. The jury found that the defendant had agreed to deposit them in a particular 
place, and the plaintiff had not assented to their removal. Held, that the plaintiff was 
entitled to judgment. Ifthe owner of property gives another person authority to deal 
with it in a particular way, and such person chooses to deal with it in another way, he 
must take the risk of the consequences, and is liable for its loss or injury unless such 
loss or injury would have occurred in whichever way the property had been dealt with. 
Lilley vy. Doubleday. Queen’s Bench Division. June 28, 1881.— The Law Times, 
London, July 9, 1881. 


Principal and Agent.—Privity of Contract.— The plaintiffs were cloth 
manufacturers, and the defendants were merchants. Smith & Greenhalgh carry on 
business in Manchester as cloth agents, their chief business being the sale of cloth for 
manufacturers on commission. They sometimes, however, buy and sell on their own 
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account. The plaintiffs employed Smith & Greenhalgh to sell their cloth, and paid 
them a del credere commission on the amount of such sales. Smith & Greenhalgh sold 
the plaintiff's goods in their own name, and without mentioning their principals by 
name, or that they had any principals. Payments were made by them to the plaintiffs 
in lump sums, against goods sold or held in stock. On the 25th of November, 1879, a 
contract was made for the sale, by Smith & Greenhalgh, in their own name and their 
own account, to the defendants of 7,500 pieces of cloth, at 16s. 7d. per piece. In order 
to carry out their contract with the defendants, they supplied them with some of the 
plaintiffs’ cloth that they had in stock to sell for the plaintiffs. 7eld, that there was no 
contract between the plaintiffs and the defendants. Paghouse Mill Company v. Anderson. 
June 17, 1881. — The Law Times, London, June 25, 1881. 


Marine Insurance. — Concealment of.— Option of cancelling Charter- 
party. — (//ead-note.) — The plaintiffs, on the 29th of July, 1875, chartered their ship 
G. for a voyage from New York to Odessa. The freight was agreed “during the voy- 
age aforesaid ” at £5,500 in cash at Hull, England, on discharge of the cargo in Odessa. 
“ If the vessel has not arrived at the port of New York on or before the Ist of Septem- 
ber, 1875, charterers have option of canceling this charter-party.” The plaintiffs, on 
the 7th of August, 1875, effected an insurance with the defendant “ at and from London 
to New York while there, and thence to Odessa, via Constantinople,” on their chartered 
freight, including, besides the ordinary ones, all risks “incident to steam navigation.” 
The clause in the charter-party giving the option to cancel was not mentioned to the 
defendant. 

The ship started from England on the 7th of August, but owing to the failure of her 
machinery in the British Channel was obliged to put back for repairs, which occupied 
so much time that she did not reach New York until after the Ist of September, where- 
upon the charterers cancelled the charter, and the freight was lost. 

Held, . . . that the interest in the chartered freight had commenced at the time 
when the charter was cancelled, but that the defendant was not liable, for the freight 
was not lost by any of the perils insured against, but by the exercise of the option to 
cancel in the charter-party ; and further, that the withholding from the defendant infor- 
mation as to the power to cancel, vitiated the policy. The Mercantile Steamship Co. v. 
Tyser, L. R. 7 Q. B. 73. 


Admiralty.— General Average.— Deck Cargo. — ( Head-note.) — The plain- 
tiffs shipped certain cattle as a deck cargo on board the defendants’ vessel; during the 
voyage a storm arose, and owing to the stress of weather the master jettisoned the deck 
cargo by throwing the cattle overboard. The act of jettison was proper and necessary 
on the part of the master for the safety of the defendants’ vessel. 

Held, that the plaintiffs could not recover from the defendants a general average con- 
tribution for the loss of the cattle. Wright v. Marwood, L. R. 7 Q. B. D. 62. 
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